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ADMINISTRATIVE PROCESS AND ETHICAL 
QUESTIONS 


TUESDAY, NOVEMBER 18, 1958 


Hovsr or REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. € 

The special subcommittee met, pursuant to call, at 10 a. m., in room 
1334, New House Office Building, Hon. Oren Harris (chairman of the 
full committee) presiding. 

Present : Representatives Harris (presiding), Mack, Wolverton, and 
O'Hara. 

Also present: Robert W. Lishman, counsel to the subcommittee; 
Herman C. Beasley, of the subcommittee staff; Robert McMahon, 
research assistant to the subcommittee; and R. W. Martin, adminis- 
trative assistant. 

Thomas F. Broden, University of Notre Dame; Clark M. Byse, Har- 
vard Law School; Arthur S. Miller, Emory University Law School; 
Frank C. Newman, University of C alifornia; Willard ‘Gatchell, Gen- 
eral Counsel, Federal Power Commission; Robert W. Ginnane, 
General Counsel, Interstate Commerce Commission; Theodore H. 
Haas, chairman, committee on professional ethics, Federal Bar Asso- 
ciation; Earl C. Kintner, General Counsel, Federal Trade Commis- 
sion; Thomas G. Meeker, General Counsel, Securities and Exchange 
Commission; Paul N. Pfeiffer, hearing examiner, Civil Aeronautics 
Board; Joseph Zwerdling, hearing examiner, Federal Power Com- 
mission; Miss Ruth Smalley, supervisory attorney, National Labor 
Relations Board; Charles E. Smoot, Assistant General Counsel, Fed- 
eral Communications Commission; Donald C. Beelar; Robert M. 
Benjamin; James J. Bierbower; Smith W. Brookhart; John W. 
Cragun; Valentine B. Deale; F. Cleveland Hedrick, Jr.; Mrs. Fanney 
N. Litvin: Robert K. MeConnaughey; Alfred L. Scanlan; Ashley 
Sellers: and Starr Thomas. 

The CuatrmMan. The committee will come to order. 

Today and tomorrow will be devoted to hearing the views of distin- 
guished personages, representatives of law schools, Gov ernment, law- 
ers who practice before administrative agencies, commissions, con- 
cerning problems of fundamental importance. 

Some 28 persons have accepted the invitation to serve as panelists, 
and on behalf of the subcommittee, I wish to extend to each of you 
a most cordial welcome. 

Now, in the interest of orderly procedure, it will be necessary, I 
think, that discussion and questioning respecting each prepared state- 
ment be confined to the particular topic involved. 

1 
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I say this in advance so that everyone may understand that when, 
from time to time, I may cut in, or cut off further comments from the 
panelists or questioner, ‘it is merely for the purpose of preventing the 
discussion from getting off the track or encroaching on another sub- 
ject which will later be discussed. 

Originally, the panel presentation was designed to deal exclusively 
with the question of administrative ethics. It was a result of the dis- 
cussion that took place during one of the hearings in September. 

It was soon apparent that ‘underlying the question of administrative 
ethics are certain fundamental problems which must be considered 
and, if possible, resolved as part and parcel of any tempered solution 
to the ethical question. 

With the assistance of members of the American bar, Federal bar, 
the District of Columbia Bar Association, and especially with the help 
of Mr. Valentine B. Deale, the subcommittee and its staff arrived 
finally at the four topics now before us. 

On the first 83 topics 3 leadoff panelists will have prepared statements 

of some 15 minutes, following which there will be a discussion by the 
panelist and questions, if they desire, by members of the subcommittee 
and its counsel. 

In the interest of expedition, I shall make an effort to follow the 
general rule of reserving discussion and questions until the conclusion 
of all three papers on each of the topics. 

However, we all know that some of the prepared statements to be 
presented will be of such nature that this general rule will have to be 
applied with some flexibility. 

The three prepared statements on topic 1, namely, “Should the 
clearly jurisdictional functions of the administrative agenc ies be 
divorced from them and lodged with the Federal courts,” shall be 
given by Mr. Robert W. Ginnane, General Counsel, Interstate Com- 
merce Commission; Mr. Joseph Zwerdling, hearing examiner, Federal 
Power Commission; and Prof. Kenneth Culp Davis, University of 
Minnesota Law School, who is deservedly well known as an authority 
in the field of administrative law. 

I regret very much to announce that Professor Huard, of George- 
town, will not be with us this morning. We are fortunate, however, 
in having Professor Broden, of Notre “Dame, take his place as one of 
the leadoff panelists on topic 3. 

Again permit me to say that we are highly privileged and thankful 
to receive the benefit of the experience and wisdom of the ladies and 
gentlemen who are before us as participants in the panel discussion, 
these matters profoundly affecting the public interest in the adminis- 
tration of the laws of the various commissions. 

We will now proceed to topic 1, and I am very glad to call upon 
Mr. Ginnane as the first witness. I may not pronounce your name 
correctly. 

Mr. Grnnane. You did very well, Mr. Chairman, and may I say 
to you and the members of the subcommittee I am very happy to par- 
ticipate in this very important panel program. 

The Cuairman. I think it would be advisable for the record if we 
might first ask Mr. Ginnane to further identify himself by giving 
for the record his background of experience so we will know who each 
of the panelists are and what their experience has been and what they 
are presently doing, before giving their statements. 
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Would you do thst, Mr. Ginnane? 

Mr. Ginnane. I would be glad to do so, Mr. Chairman. 

My experience in the Government has consisted of service as an 
attorney with the Securities and Exchange Commission before the 
war. 

Mr. O’Hara. Whichwar? [ Laughter. | 

Mr. GinnaneE. World War II, sir; with the Office of Price Admin- 
istration before I went into the Navy, and following the war, in the 
Office of the Solicitor General of the Department of Justice. 

I have been General Counsel of the Interstate Commerce Commis- 
sion for the last 3 years. 

The Cuarrman. Will you give us your educational background, Mr. 
Ginnane / 

Mr. GiInnANE. Yes, sir. I graduated from Syracuse University in 
1934 and from the Cornell Law School in 1938. 

The Cuarrman. Thank you very much. 


STATEMENT OF ROBERT W. GINNANE, GENERAL COUNSEL, 
INTERSTATE COMMERCE COMMISSION 


Mr. Ginnane. I hope it will be useful to discuss at the outset 
the terms used in the topic for this panel discussion. Before doing 
so, however, I should like to call attention of everyone here to the 
American Bar Association’s 1958 Ross prize essay, published in the 
October issue of the American Bar Association Journal. It is writ- 
ten by Mr. Roy L. Cole, of the Texas bar, and it is entitled, ““Admin- 
istrative Agencies and Judicial Powers.” I remember it as a thought- 
ful analysis on the subject of this morning’s discussion. 

I assume that the phrase—— 

The CuHarrman. Would you talk a little louder, if you can? I 
know we have some competition outside; we usually do when we 
have hearings in here, and there is a good crowd here, and I would 
ask the guests of the committee who are here and I know for a very 
good reason, to be just as quiet as they can so everyone can hear. 

Mr. Giynane. I assume that the phrase “judicial functions of 
the administrative agencies” refers to the adaahasiate ative decision 
of controversies directly affecting private persons. I assume that 
it relates to the determination of the present rights or liabilities of 
individual persons, and not to the prescription of rules of conduct 
for the future. 

Also, I suggest it is implicit in the question before our panel that 
the words “judicial functions” include only functions which Federal 
courts may perform under the constitutional doctrine of separation 
of powers. 

Thus, I assume that while a Federal court may determine a claim 
for reparations based upon the past unreasonableness of rates, it may 
not prescribe a rate for the future. 

Again, while it is settled that a court created under article III 
of the Constitution may not determine originally whether a license 
should be issued in the public interest, I assume that such a court 
may determine whether a licensee has engaged in such conduct that 
his license should be suspended or revoked. 

v2 inally, it has been pointed out many times that the classification 
of a governmental function as “judicial” or “legislative” often in- 
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volves only a description of a choice of technique which Congress has 
chosen to apply for a particular problem. 

For example: Congress can and does dispose of money claims 
against the United States in at least three w ays: 

(1) Congress can determine such claims in private bills; 

(2 Congress can provide for their determination by the courts; or 

(3) Congress can provide for their determination by executive 
officers or by administrative tribunals. 

In the light of these considerations, I suggest—and it is not original 
with me—the following major examples or categories of administra- 
tive functions which might be characterized as “judici ial” in the sense 
that they determine rights on an individual or case-to-case basis, and 
in the further sense that probably they could be performed by the 
ae under the separation of powers doctrine: 

1) The determination of claims for money benefits by such agen- 
cies as the Veterans’ Administration and the Social Security Board; 

2) The determination of the deportability of aliens by the Attor- 
san General ; 

(3) Determination by the Postmaster General as to who may use 
the mails; 

(4) The issuance of orders to cease and desist from illegal conduct; 

(5) The award of reparations; 

(6) The revocation or suspension of licenses. 

No one has ever suggested that all of this huge mass of adminis- 
trative activity be transferred to an already busy Federal judiciary. 
Everyone has assumed that it is necessary to pick and choose as to 
which judicial functions or administrative | agencies could or should be 
transferred to the Federal courts. 

For example: The Second Hoover Commission proposed in its 
report that “the award of reparations or damages, and the issuance 
of cease and desist orders, all of which are typical judicial remedies, 
should be transferred from the administrative agencies to the courts 
wherever this can be done without harm to the Tegulator y process, 
and I would like to use the example of the Hoover ‘Commission’s rec- 
ommendation for the purpose of pointing out some practical consid- 
erations which I believe that Congress would wish to consider before 
adopting such a specific proposal as that put forward by the Hoover 
Commission. 

And to further limit the matter for purposes of illustration, I shall 
discuss the Hoover Commission proposal in terms of the Interstate 
Commerce Act. 

Now, the Interstate Commerce Commission is empowered to award 
reparations to shippers against railroads which have charged more 
than the published rate, or which have charged a published rate which 
is not just and reasonable. If the railroad refuses to pay, the shipper 
may bring a suit in which “the order of the Commission shall be 
prima facie evidence of the facts therein stated.” 

Some of these reparation cases involve only the interpretation of a 
local tariff and its application to a particular, perhaps isolated, set 
of facts. I would assume personally that if such cases were deter- 
mined wholly by the courts rather than by the Commission, no dam- 

age would be done to the general administrative rate regulation 
process. 
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On the other hand, other reparation cases involve the past lawful- 
ness of joint rates published by several carriers for important com- 
modities, perhaps in a route extending across the United States; also, 
such reparation cases are frequently combined with requests that the 
Commission establish a reasonable rate for the future. In some 
cases, there are involved broad questions of law or rate policy that 
reach far beyond the immediate case. 

In view of those considerations, I would submit that the deter- 
mination of reparations claims generally could not be transferred 
entirely to the courts without seriously impeding the administration 
of the act so as to maintain a reasonably uniform and correlated 
rate structure. 

The division of power between Commission and courts in deter- 
mining shippers’ claims for reparations against railroads is one 
of the most interesting developments i in Federal administrative law. 
On its face, the Interstate Commerce Act gives a shipper a choice of 
whether to file a complaint seeking reparations with the Commission, 
or bring a suit in court. 

However, in a series of cases running from 1907 down to the present 
time the Supreme Court has held that certain questions involved in 
reparations claims must be determined by the Commission initially. 
That is the so-called primary jurisdiction doctrine. 

Speaking very generally, the Supreme Court has held, issues relat- 
ing to the reasonableness of rates must first be determined by the 
Commission, while the interpretation or application of tariffs may be 
done by the courts without reference to the Commission. 

In brief, the Federal courts have held for 50 years that reasonable 
uniformity in the rate structure is possible only if questions as to 
the reasonableness of rates are first passed upon by a single tribunal, 
the Interstate Commerce Commission. 

Similar considerations of uniformity in administration are in- 
volved in the issuance of cease-and-desist orders by the Interstate 
Commerce Commission. Probably the largest group of cease-and- 
desist orders issued by the Interstate Commerce Commission are 
orders directing named motor carriers to cease and desist from opera- 
tions not authorized by their certificates or permits, 

Typically, such a case involves interpretation of the terms of a 
common-carrier cortificeis or contract-carrier permit issued by the 
Commission. 

It should be noted that the same or similar route or commodity 
descriptions appear in many certificates and permits. In addition, 
these same issues as to the proper scope of motor-carrier operating 
authorities arise before the Commission in other forms than cease-and- 
desist provisions. Thus, where an authorized carrier applies for 
additional operating authority, the question can and often does arise 
as to whether he already possesses such authority under his existing 
certificate or permit, or the carrier may ask the Commission for a 
declaratory order under section 5 (d) ‘of the Administrative Pro- 
cedure Act as to the scope of his operating authority. 

Thus, it seems to me that as in the case of reparations orders, a 

‘ansfer from the Commission to the courts of the power to issue 
such cease-and-desist orders, would result inevitably in diverse inter- 
pretations of certificate and permit language by different courts 
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throughout the United States, and with a similar diversity of inter- 
pretation between the courts and the Commission. Again, national 
uniformity in the administration of the act, subject to judicial review, 
would be lost. 

Stated otherwise, the functions of the Interstate ae Com- 
mission in awarding reparations and in issuing cease-and-desist 
orders are incidental to its broader responsibilities of tii bitin er 
a reasonable, uniform structure of rates which satisfy the statutory 
standards of lawfulness, and in maintaining a healthy motor-carrier 
system. 

The proposal to transfer these functions entirely to the courts 

assumes that they involve solely the private rights of private per- 
sons. I submit that this is not so because they “often involve issues 
of regulatory policy laid down by the Congress, affecting far more 
than the private interests which are immediately involved. 

Congress has recognized this in the national transportation policy, 
which concludes with the command that “All of the provisions of 
this act shall be administered and enforced with a view to carrying 
out the above declaration of policy.” 

More broadly, I suggest that a determination of whether a par- 
ticular judicial function of any administrative agency should be 
transferred to the courts should depend upon a balance of such factors 
as: 

(1) Whether it is an integral part of, or fairly well isolated from, 
the functions left with the agency; 

(2) Whether its effective performance requires specialized know]- 
edge, records, and staff not available to the courts; 

(3) The impact of the function upon individual rights and 
interests ; 

(4) The extent to which primary judicial administration of the 
function provides the citizen with greater protectioin from demon- 
strable abuses than does administrative action subject to judicial re- 
view ; and 

(5) And this is of continuing importance these days—the extent 
to which we are willing to increase the existing judicial burden. 

I submit that these questions cannot be answered for all time. They 
are important enough that they should be asked and answered from 
time to time in the light of changing conditions. 

Thank you, Mr. Chairman. 

The Cuarrman. Thank you very much, Mr. Ginnane. 

Now, Mr. Zwerdling, you have your turn, and you have a prepared 
statement, or you may take off on what he has said, whichever you 
prefer. 

Mr. Zwerpuinc. Thank you, Mr. Chairman. I think I will stick 
to my prepared statement for the time being. 

The Cuarrman. Now, Mr. Zwerdling, would you likewise give your 
record ¢ 

Mr. Zwerpiinc. My experience sounds a little bit like ancient his- 
tory; it goes back years ago when I was assistant attorney general for 
the State of Michigan for 2 years shortly after I graduated from law 
school. 

After the war I served as a trial attorney in the Department of 
Justice, in the Office of Alien Property, trying cases as the staff 
counsel before hearing examiners in the Office of Alien Property. 
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During the Korean defense mobilization situation, I was Assistant 
General Counsel of the Office of Price Stabilization in charge of in- 
terpretations of the price regulations issued by that agency. 

From November 1943, until the present di ate, I have : been a he: ring 
examiner at the Federal Power Commission, and I happen to be the 
vice president of the Federal Trial Examiners Conference, which is 
the organization of hearing examiners in the Federal Government. 

I should add, however , that my participation in this panel is only 
on the basis of my personal views, and I am not expressing, neces- 

sarily, the position of the conference. 

The Cram. in. Yes, we can appreciate that very much. 

Would you give your educ ational background, too? 

Mr. Zwerpiine. I graduated from the University of Michigan Law 
School in 1933. 

The Cuamman. Have you had private practice as a lawyer? 

Mr. Zwervi1nG. I practiced in Ann Arbor for a period, and in De- 
troit, Mich., for 2 years. 

The Cuarman. Very well. 


STATEMENT OF JOSEPH ZWERDLING, HEARING EXAMINER, 
FEDERAL POWER COMMISSION 


Mr. Zwerpuinc. Mr. Chairman, and members of the subcommittee, 
a hearing examiner usually has to sit and listen to others while they 
are talking, and I appreciate this opportunity to do some talking my- 
self, on a subject on which we all have a very great interest. 

In considering the question we have before us this morning, as to 
whether the clearly judicial functions of the administrative agencies 
should be divorced from them and lodged with the Federal courts, I 
believe we should start out by asking ourselves what is our objective. 

In my opinion, those who advoe: ate such a change are concerned 
about three problems which have grown up under our present system : 

(1) The concern that agency deci isions may sometimes be affected 
“ improper outside pressures, instead of being made objectively, on 
the record; 

(2) The question of fair play where a regulated industry is sub- 
jected to agency orders, in a situation where the agency acts as prose- 
cutor, judge, and jury, without an effective internal separation of 
powers 3 

(3) The discouragement and disillusionment sometimes felt over 
the failure to cut down the length of agency proceedings. 

The supporters of the administrative court proposal believe that 
judges of such a court, as in the case of our courts generally, would 
not be subject to improper outside influence; and of course such a 
system would result in a complete external separation of powers. 

However, in order to discuss our topic intelligently, we ought to 
first decide what we mean by the “clearly judicial” functions of the 
administrative agencies. 

The administrative court bills presently before Congress propose 
to transfer, in the main, only Federal Trade Commission unfair trade 
practice proceedings, Clayton Act proceedings, NLRB unfair labor 
practice proceedings, and certain infrequently "encountered proceed- 
ings in other agencies, the common denominator in all these cases 
being the fact that they represent situations in which the agency 











8 ADMINISTRATIVE PROCESS AND ETHICAL QUESTIONS 


sanctions ultimately applied are similar in character to the sanctions 
applied by the courts, this is, injunctive-type relief, and penalties. 

But, if our objectives are those outlined a moment ago, then it 
seems to me that the administrative court proposal sannot. be con- 
sidered in such a limited context, since such a limited approach is 
clearly not designed to meet the entire problem. 

This is demonstrated by the fact that some of the major examples 
of the agency decisional process being influenced by improper outside 
pressures, as developed in the hearings of this committee, happened 
to relate to FCC television licensing cases. Yet, the pending admin- 
istrative court bills do not propose to transfer FCC hearing and 
decisional functions to administrative courts, since such hearings do 
not culminate in judicial-type sanctions. 

It therefore seems to me that if the rationale and justification for 
the administrative court proposals is to solve the key problems I 
have just outlined, then those proposals should logically be directed 
to all agency proceedings which are contested and adversary in nature, 
and which the law requires to be decided upon a hearing of record. 

Accordingly, that is the type of proposal which it seems to me we 
should be interested in evalu: ating here this morning. 

Although it is true that the administrative court system could 
make a subst: antial contribution to the resolution of our current prob- 
lems of improper influence on the decisional process, and inadequate 
separation of powers, such a system, representing a serious and radi- 

cal departure from the whole concept of administrative regulation as 

it has developed under the Administrative Procedure Act, would, 
in my opinion, introduce other problems of such a serious nature as 
to make it undesirable. 

My basic objections to the administrative court system are: 

(1) It does not provide the opportunities | for effective develop- 
ment and use of that agency expertise which is so important in con- 
nection with the highly complex and technical fields which are the 
subject of administrative regulatory proceedings, and, in my opinion, 
it would result in less effective regulation ; 

(2) It would weaken the effec ‘tiveness of agency regulatory tech- 
niques such as negotiation and settlements, which are the lifeblood 
of the administrative process, and which could not be carried out so 
successfully if the decisional function were removed from the agency ; 

(3) Finally, I do not see how changing the label of the forum ‘to 
“Administrative Court” can dramatic ally “change the inherent nature 
of a complicated, seriously contested rate proceeding or licensing case, 
or how it can provide the needed procedural reforms and improve- 
ments any more effectively than this can be accomplished within the 
framework of our present administrative system, provided that there 
is a will to achieve this, and an effective machinery set up to provide a 
continuing catalytic and prodding force. 

There are expert participants on this panel who will, in greater 
detail, discuss the detailed problems inherent in the Administrative 
Court proposal. I therefore wish to proceed promptly now to the 
discussion of my main thesis, which is that the resolution of our key 
problems can be accomplished without introducing the weaknesses 
inherent in the Administrative Court system, by continuing our pres- 
ent system under which administrative proceedings are “conducted 
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and decided within the agencies, but at the same time developing sub- 
stantial and continuous improv ements in that system. 

Such improvements, which I submit are now long overdue, should be 
directed to the following objectives: 

(1) To increase and make more effective the internal separation of 
powers within the agency ; 

(2) Tomake the proceedings more efficient, and to develop techniques 
for eliminating the conditions which presently contribute to inordi- 
nately lengthy heari ings and he: wing records; 

(3) Toi improve the agency’s exercise of its decisional function, and 
to eliminate improper outside influence. 

Before considering the important question as to how these objectives 

ran be accomplished, it is relevant to note that there is one school of 
thought operating today, which argues that our present system of 
administrative proceedings within the agencies should be continued, 
and that no changes are required—in short, they argue for the st: tus 
quo, “only more so.” And where this attitude is encountered, it is 
frequently accompanied by a disposition to pay lipservice to the 
letter of the Administrative Procedure Act, while at the same time 
making enthusiastic use of any device which makes it possible to get 
out from under its procedural safeguards. 

My answer to this viewpoint is that it should not be necessary here 

to outline in any detail the problems which have developed in our 
present system, and which h: ave dramatically and effectively been ex- 
posed by this committee in its important hearings during the past 
year. 
* Furthermore, it should not be difficult to obtain agreement here to 
the proposition that now that the Administrative Procedure Act has 
been in operation for over 10 years, with all the very great contribu- 
tions it has made to our system of administrative proc eedings, the time 
has come to examine with an open mind, on the basis of our past expe- 
rience, what changes and improvements can and should be made in 
order to insure the achievement of the high objectives which Congress 
had in mind when it first adopted the act. 

It is my basic thesis here that if agency proceedings are to be 
decided objectively, on the basis of the record made in open and public 
hearing, and free from improper outside influence, then it is essential 
that the role of the open hearing must be preserved and maintained 
as the major and key foundation of the entire administrative process. 

If, on the contrary, we find that the open hearing is regarded merely 
as an inescapable stautory nuisance, to be lived through as painlessly 
as possible, and then to be pushed into the bac ‘kground while the 
agency’s real decisional forces go to work, if the parties know that 
the real answers will thereafter be arrived at in a framework divorced 
from what goes on in the open hearing, then they must perforce con- 
clude that their big guns should be brought to bear in the arena where 
the game is really played. 

The inevitable result of such a situation is to whittle down the ex- 
clusive importance and significance of the record made in open hear- 
ing, and to encourage ex parte representations and improper outside 
pressures. 

In order to avoid these undesirable results, the following steps, in 
my opinion, are essential, and I recognize the proposals I am about to 
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make are not the only important and major proposals which should be 
considered to remedy these problems; but I am attempting to get out 
here some of the key proposals which I think are important: 

(1) The independence : and powers of the hearing examiners, who 
occupy the position of a trial judge in the administrative hearings, 
must be improved, so that they will be free, both in fact and in ap- 
pearance, from all extraneous pressures, including agency domina- 
tion, and so that they will have available all of the tools now avail- 
able to the courts for effective control of the hearings. 

There are major contributions which can and should be made in the 
direction of eliminating irrelevant and immaterial matters which cur- 
rently take up undue time in administrative hearings. Important 
contributions can be made in this area by a competent hearing exami- 
ner, exercising firm control of the hearing itself, and making effective 
use of such devices as the prehearing conference and other techniques. 

(2) The issuance of initial decisions by the hearing examiner who 
tried the case must be the rule, rather than the exception. If the con- 
duct of the hearing is divorced from responsibility for decision, the 
hearing itself degener ates, and the decision becomes anonymous. 

It is, of course, a physical impossibility for the members of a regu- 
latory board or commission to make a personal study of the entire 
voluminous record in a major, contested case. However, if they have 
the benefit of a clear and comprehensive initial decision, written ‘by the 
hearing examiner who lived with the case from the beginning, the im- 
portant role of the Commission in arriving at a final decision, based 
objectively on the record, can then be most effec tively perfor med. 

In the absence of a useful hearing examiner’s decision, the vacuum 
is filled by anonymous staff subordinates, who are exposed only to the 
printed record and to such ex parte inquiries as they may pursue off 
the record, and to whom the parties have had no opportunity to ad- 
dress their arguments. 

But in order for this system to work effectively, hearing examiners 
of top caliber are required, and in the long run this can only be 
insured if conditions are created which make it possible to recruit 
and retain lawyers of a high level of competence for such positions. 
This requires : 

(1) Substantial improvements in the level of compensation, tenure 
and status provided for hearing examiners, as proposed in H. R. 3350, 
the “Federal Administrative Practice Reorganization Act,” presently 
pending before the House. 

(2) A change in the present method of recruitment and selection 
of hearing examiners. The Civil Service Commission, in terms of its 
general overriding functions, interests, and responsibilities, and in 
terms of the personnel with which it is staffed, simply is not geared 
to thistask. Effective recruitment and selection of the desired caliber 
of hearing examiners requires a major and continuing interest in the 
field of administrative proceedings, plus a genuine professional under- 
standing of the problems involved in such proceedings and of the 
capacities required for hearing examiners in the light of those 
problems. 

An independent Office of Federal Administrative Practice, such as 
proposed in H. R. 3350, professionally staffed, and vested with exclu- 
ie responsibility in this field, could do a far more effective job in 
this area. 
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(3) In addition, the independent Office of Federal Administrative 
Practice, as proposed in H. R. 3350, would be charged with exclusive 
responsibility for conducting a permanent, continuous, and inde- 
pendent surveillance of proc edures and practices in the field of ad- 
ministrative law, directed toward making appropriate recommenda- 
tions for desired improvements in our administrative system. 

In the past few years studies and proposals relating to necessary 
improvements in this field have been made by innumerable committees, 
including the President’s Conference on Administrative Procedure, 
the Hoover Commission, and the American Bar Association. 
Although all of these studies have made invaluable contributions in 
this field, it is unfortunately true that, with few exceptions, they 
have not been translated into action. In my opinion, this results 
basically from the fact that there has been in existence no authorita- 
tive body within the executive branch possessing the necessary in- 
centive and responsibility to act as a catalytic agent in this area. 

The proposed Office of Federal Mileiniaalies Practice, in my 
opinion, would fill this gap. 

The erie ant objectives here outlined cannot be left to be imple- 
mented by the various agencies in the manner and to the extent which 
each sees fit to adopt. Those who oppose any change in the existing 
system contend, among other things, that each agency has different 
types of problems, and that rules and procedures which might be 
useful for one agency would not be suitable for another. 

However, there is no reason why the basic rules and procedures 
which are designed to insure that contested adversary proceedings 
will be tried and decided objectively, on the record, should not be 
equally applicable to such proceedings m all agencies. There is no 
more justification to permit each individual agency to develop its 
own procedures and standards in this area than there would be to 
have separate and different court rules for different types of litigation, 
with one set of rules and procedures for contract cases, another for 
negligence cases, et cetera. 

Finally, it is important to bear in mind that these procedural safe- 
guards and requirements are applicable with equal force to all agency 
proceedings which are contested and adversary in nature, and which 
the law requires to be decided upon a hearing of record. 

Rate proceedings and initial licensing cases are presently exempted 
from the mandatory effect of the procedural due- process require- 
ments of the Administrative Procedure Act, under sections 5 (c) and 
8 (a) of that act. Yet such proceedings constitute a major portion 
of the important, contested cases tried and decided by our regulatory 
agencies. The fact that economic issues and technical evidence are 
involved in such proceedings does not render them any the less im- 
mune from the evils uncovered by this committee, as I am sure the 
experience of this committee, during its experience of the past year, 
has amply demonstrated. 

The exemption provided for rate proceedings and initial licensing 
cases in the Administrative Procedure Act resulted from the fact 
that during congressional hearings on the bill, the agencies expressed 
fears with ‘respect to its possible effects upon their “operations. Ac- 


cordingly, in a —_ it of compromise, these exemption provisions were 
inserted in the act 
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However, since the passage of the act, our experience has demon- 
strated, and all the committee studies of this problem have recom- 
mended that the coverage and applicability of the act should be ex- 
tended; and there is general agreement that the tendency which has 
grown up in the past years to find one ground or another to justify 
removing certain types of proceedings from the mandatory require- 
ments of the act must be checked and reversed. 

In conclusion, my basic points may be summarized as follows: 

(1) The solution to the problems before this committee cannot 
effectively be accomplished by taking responsibility for administra- 
tive proceedings away from the agencies and lodging them in the 
courts, or by maintaining the status quo, “only more so. 

(2) The most effective and desirable solution is to create the con- 
ditions required for a continuous improvement of the manner in 
which administrative proceedings are conducted and decided, within 
the agencies themselves. 

(3) A key requirement in this connection is a substantial improve- 
ment in the manner in which hearing examiners are recruited and 
selected, and this requires the transfer of this function from the Civil 
Service Commission to an independent Office of Federal Adminis- 
trative Practice. It also requires substantial improvements in the 
compensation, independence, tenure, and status of hearing examiners. 

(4) A final key requirement in order to accomplish these objectives 
is that the proposed independent Office of Federal Administrative 
Practice should be vested with the responsibility for making continu- 
ous studies directed toward improvement of administrative proceed- 
ings, and for seeing to it that such studies are translated into action. 

Thank you very much. 

The Cuarrman. Thank you very much, Mr. Zwerdling, for your 
statement, too. 

Now, Mr. Davis, we would be glad to give you an opportunity. You 
have heard these two distinguished gentlemen. 

Mr. Davis. Perhaps I should identify myself. 

The Cramman. If you would at this point identify yourself and 
give your educational background and experience and present status. 

Mr. Davis. I am, I fear, almost entirely a professor. However, I 
have served the Government in 1939 and 1940. I spent a year on 
behalf of the Attorney General’s Committee on Administrative Pro- 
cedure in viewing administrative officers to try to learn about the 
administrative process, and to improve it. 

Then in 1942 I served as a member of the staff of the Board of 
Investigation and Research which was studying problems of trans- 
portation regulation. 

I have spent a year in the practice of law, and the rest of the time I 
have spent in universities, since graduating from the Harvard Law 
School in 1934. 

I had a close call for another governmental experience when Repre 
sentative Moulder of this committee called me and asked me to serve 
as general counsel about a year and a half ago. [Laughter. | 

It has amused me to wonder how much the history of this com- 
mittee might have been different, inasmuch as my views differ some- 
what from those of Mr. Schwartz. 

The Crarrman. Too bad you did not accept the appointment. 


[| Laughter. | 
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Mr. Lisuman. Mr. Chairman, I suggested Professor Davis as a 
candidate long ago. 

The CHairman. I must hasten to say that the remark is no reflec- 
tion on the present counsel of this committee. 

Very well, you may proceed with your statement. 


STATEMENT OF KENNETH CULP DAVIS, PROFESSOR, 
UNIVERSITY OF MINNESOTA 


Mr. Davis. I believe that the only sound way to answer the specific 
question before us as to whether the clearly judicial functions of the 
administrative agencies should be transferred to the courts is by 
looking at the functions of the agencies one by one. 

It seems to me that it would be an absurdity for the Congress to 
legislate in wholesale fashion to the effect that all judicial functions 
are clearly transferred to the courts. That could do immeasurable 
harm. 

I assume that the question means that we should inquire into what 
specific functions, if any, should be transferred to the courts. I don’t 
even know how many judicial functions the agencies exercise. They 
may number several hundred, or perhaps a thousand. It depends a 
little on how they are classified. 

I think the best current information on the subject is a December 
1957 committee print of the House Committee on Government Opera- 
tions, entitled “Survey and Study of Administrative Organization, 
Procedure, and Practice in the Federal Agencies.’ 

The answers of the agencies are there set forth in the questionnaire 
of the committee, which included the question, What judicial or 
quasi-judicial powers does your agency exercise / 

That survey covers 10 executive departments and 31 independent 
agencies. 

Of course, some single executive departments exercise perhaps as 
many asa hundred judicial functions. 

I think the simple fact of considerable importance is that in each 
individual instance of each function, someone, somewhere, often the 
Congress, has made the determination that the function should be 
administratively exercised, ~~ not exercised by a court. 

Since this judgment has been exercised in each instance, usually 
in the light of particular considerations relevant to the particular 
function, I think that the presumption should usually be in favor 
of the status quo. I don’t mean the status quo from Mr. Zwerdling’s 
sense, having to do with improvements of the administrative process, 
but the presumption an be that the function should be located 
where it is unless we can find an affirmative reason for making a 
change. 

Unless we can find an affirmative reason, in each instance for trans- 
ferring the function to the courts, I am not sure that it is profitable 
to try to talk about the definition of the term “clearly judicial.” 

It seems to me instead that we should designate particular functions 
that should or should not be transferred. 1 think there is some merit 
in discussing what is clearly judicial, however, in the light of what 
Mr. Zwerdling has said. He has suggested that the question should 
be whether all proceedings of an adversary character should be con- 
ducted by the courts. 
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I think that question is not open to the Congress, because unless 
the function is of a judicial character, it would rather clearly be un- 
constitutional to impose it upon the court. The Supreme Court has 
so held ina number of clear and authoritative decisions. 

Now in examining each function to determine whether a transfer 
should be made, what should we look for? What are the reasons why 
agencies perform some functions? What are the reasons why courts 
should perform some other functions ? 

In general, I think that functions should be allocated as between 
courts and agencies simply on the basis of the comparative qualifica- 
tions of judges and of administrators. 

Now a Federal district judge is a highly paid individual who is 
skilled in conducting trials and finding facts from conflicting evidence, 
and then in applying the law. As compared with an administrator, 
a judge is relatively an expert in trial practice, common law, constitu- 
tional law, ethical problems, overall philosophy of law and govern- 
ment, judge- made law developed through statutory interpret ation, 
most "analyses of legislative history, and problems transcending the 
specialized field of the particular administrator. 

The judge is not assisted by a staff of specialists; he typically works 
with no more assistance than that of a law clerk and a secretary. 

A judge is traditionally less vulnerable than an administrator to 
political or other ulterior influence. 

Now the outstanding fact about an administrator is that he typical- 
ly works with a staff, often a staff of various kinds of specialists. An 
administrator’s decisions are typically group or institutional deci- 
sions, not one-man decisions like those of a judge. 

An administrator is not necessarily a specialist, but he is usually 
advised by specialists. Unlike a judge, who is theoretically neutral 
about governmental programs, an administr: ator often has an aflirma- 
tive program to carry out; he often has a mission, a purpose, a policy. 
A judge is relatively an expert on questions of law, an administrator 
is relatively an expert on questions of governmental policies. 

Now on the basis of these rather elementary observations about 
what is a judge and what is an administrator, let’s inquire into the 
principal reasons for having agencies instead of courts exercising 
clearly judicial functions. 

The reasons are extremely various. Some apply to one function, 
and some apply to another function. I think there are eight principal 
reasons that can be designated : 

First, the same agency which determines policy for particular sub- 
ject matter through rulemaking, supervising, and prosecuting, and 
otherwise, should also adjudicate the cases that arise out of the appli- 

sation of that policy. 

This point has been splendidly made by Mr. Ginnane, it seems to 
me. I agree completely with what he has said, and I incorporate that 
by reference. I will not further dwell upon that. 

No. 2, agencies are often preferred to courts because Congress can 
assign to them the task of carrying out affirmative programs. When 
Congress wants a governmental job to be done, and when it must be 
done partly through adjudication, agencies are more effective than 
courts. 

The job of the National Labor Relations Board of compelling em- 
ployers in the first instance to go along with the system of collective 
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bargaining could never have been accomplished so effectively or so 
quickly by the courts as it was accomplished by the Board. 

Judges are characteristically relatively neutral; in fact, sometimes 
they are regarded as having biases which favor the protection of pre- 
viously existing property rights, as against the furtherance of legis- 
lative or social objectives. 

An example of that attitude is the rather classical one of the state- 
ment in 1914 of the Senate Committee on Interstate Commerce, which 
said, “The people of this country will not permit the courts to declare 
a policy for them with respect to this subject.” 

Mr. ©’Hara. We just commented up here how times have changed. 
{ Laugiiter. | 

Mr. Davis. The clearly judicial function of finding facts and ap- 
plying law is often inextricably attached to a function which a court 
cannot appropriately perform. 

For instance, a court might be wholly qualified to find facts and 
apply law in order to determine whether or not a licensee has com- 
mitted a violation which calls for revocation of the license. But the 
court may lack the qualification to decide on the appropriate sanction 
in any particular case, such as choosing among the available sanctions 
such as reprimand or warning, suspension for a short period, or sus- 
pension for a long period, or permanent revocation. 

To assign that kind of task to the court might even be unconstitu- 
tional, and the Supreme Court has so held in some cases. 

The Supreme Court will not permit the licensing function to be 
imposed upon a Federal court. The General Electric case, which I 
cite here, is an example of such a holding, and the State courts have 
pushed that doctrine further. 

No. 4, need for specialization, I think, is a primary reason for as- 
signing some judicial tasks to agencies. We would not want to ride 
on an airplane if the judge who is legally trained were to be the only 
person to determine its airworthiness, whether or not a controversy is 
involved. 

Experience has shown that controversies involving, say, questions 
of law, accounting, and engineering, may best be decided by an agency 
which is advised by lawyers and accountants and engineers. 

No. 5, huge quantities of relatively small cases usually call for mass 
production methods that are available only in the administrative 
process, and never in the judicial process. The Bureau of Old Age 
and Survivors’ Insurance of the Social Security Administration uses 
18,000 clerks to pay about 2 million claims annually. Just as building 
a Ford car by making every part separately for the 1 car might cost 
$100,000, so giving this type of sibalienien to judges might multiply 
the cost to the taxpayers by 20, or 50, or 100. 

Using 1 man to put on 1 nut on an automobile is the essence of 
the mass production of automobiles; using one man or several men 
to specialize in particular problems about social security claims is 
just as essential to efficiency and economy. 

For instance, the staff that spends full time on nothing but prob- 
lems of traveling expenses as wages might dispose of a hundred cases 
while a judge is disposing of one case. 

No. 6, another principal reason for resorting to administrative 
adjudication has to do with the convenience of allowing the same peo- 
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ple to administer and to adjudicate when the problems of adjudica- 
tion grow right out of administration. 

A hundred veterans apply for admission to a veterans hospital 
and 99 are admitted by clerks. The clerks don’t know how to deal 
with the hundredth. The natural thing to do is to have a superior 

take over at that point and interview the applicants. Gradually the 
interview grows into an informal hearing, and the informal hearing 
grows into ‘something i in the nature of a formal hearing. 

It is much more convenient to have the administrator on the spot 
conduct the adjudication in those circumstances than it would be 
to turn the adjudication over to a court. 

No. 7, need for uniformity is sometimes a good reason for allow- 
ing a single agency to adjudicate a class of cases instead of giving 
the cases to our 239 Federal district judges. 

Now, the ICC uses a hundred examiners to hear cases, but uni- 
formity is preserved because the examiners are subordinate to the 
Commission. 

Diverse decisions of district judges can only be partially cured 
by the court of appeals. There are 11 of them, and the Supreme Court 
is already clearly overburdened. 

Therefore, often the most practical way of achieving the needed 
uniformity of law and policy is by having an agency with nation- 
wide jurisdiction over the particular subject matter. 

I think this particular reason applies peculiarly to the work of the 
National Labor Relations Board. It would be intolerable for a single 
nationwide company to be confronted with different sets of law with 
respect to problems about labor relations of a nationwide character. 

No. 8, and this is the last and perhaps one of the most important 
reasons, has to do with expense. 

To use a highly paid judge for doing what less-expensive personne] 
can do as well or better accounts for a good deal of our preference for 
agencies over courts for some clearly judicial functions. 

We have 316, by last count, trial examiners, and 239 district judges. 
The median salary of examiners is less than half that of district judges. 
The salary of a specialist-clerk is often one-fourth that of a judge. 

Now, to transfer judicial functions from agencies to courts would 
mean an increase of 2 to 4 times for the salaries alone, but the increase 
might be 8 or 16 times when you take into account the losses that 
would result from lack of speci: eee For instance, the expense 
would be multiplied by 16 if a judge, paid 4 times as much as a 
specialist-clerk, takes 4 times as ‘hola to perform a task in a relatively 
cumbersome and nonspecialist fashion. 

I think these eight reasons are some of the major reasons why we 
use agencies to perform clearly judicial functions. Some of the 
reasons apply to some functions, and some apply to others. 

Often many or most of the eight reasons apply to single functions. 

sut if we could make a careful examination of every clearly judicial 
function performed by each Federal agency, we might well turn up 
some such functions that may be properly transferred to the courts. 

Each function, 1 by 1, should be examined independently to discover 
whether or not any of these 8 reasons has a signifi ant application. 

Just as an example of the type of thing to which these eight reasons 
do not seem to apply, an example is the fraud-order business of the 
Post Office Department. I see no reason why a fraud order which 
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resesmbles a criminal conviction and which does not call for specializa- 
tion or for staff work, should not be transferred to Federal district 
courts that I think could handle the business more effectively and more 
satisfactorily. 

Similarly, determining what printed matter should be excluded from 
the mails as obscene is a function which might better be performed by 
courts than by agencies. 

If we would examine each function 1 by 1, doubtless a good many 
others could be discovered that might as well be exercised by the courts. 

The Cuarrman. Well, thank you very much, Professor Davis. 

There we have it, the presentation of three outst: inding panelists 
this morning, and certainly a good job, well done. 

Now, in accordance with the announced procedure, we would give 
opportunity for you distinguished gentlemen to ask each other ques- 
tions, if you like, at this time, or to comment on the other presentations. 

[ wonder, Mr. Ginnane, if you have any questions you would like 
to ask either of Mr. Zwerdling or Professor Davis. 

Mr. GiInnane. No, sir, I don’t think I do at this moment, I agree 
with so much of what both of them said. 

The Cuatrman. Thank you. We always are impressed with una- 
nimity. [Laughter.] Oftentimes we don't have it around here. 

Mr. Zwerdling, do you have any questions that might have been 
raised in your mind? 

Mr. Zwervuina. I think I will pass at this time, Mr. Chairman. 

The Cuatrman. Professor Davis, I think you have already com- 
mented on both the presentations of Mr. Ginnane and Mr. 
Zwerdling. 

Do you have any other questions that you would like to raise? 

Mr. Davis. I might ask Mr. Ginnane about his point No. 3, on 
page 3 of his statement. He gives as an example of clearly judicial 
functions that it would be appropriate for courts to exercise, de- 
termination by the Postmaster General as to the use of the mails. 

Would you say, Mr. Ginnane, that problems about granting, de- 
nying, or revoking the second-class mailing privilege could be 
transferred to the courts ? 

Mr. Ginnane. I must say that in using that broad language I was 
thinking primarily of the fraud orders, and exclusion from the mail 
on the ground of obscenity that you mentioned. 

Mr. Davis. I should be inclined to say that the second-class mailing 
privilege is a kind of example of the kind of problem that calls for 
consideration of the long-term administrative policy of the kind that 
the administrator is likely to understand, and of the kind that a 
judge would have great diflic — with. 

The Cuarrman. I gather from your presentation, Professor Davis, 
that you rather impress upon the committee the fact that a court cannot 
very well be made an administrator. 

Mr. Davis. That is the view of the courts, themselves, yes. 

The Cuatrman. Of course, precedence carries out the fact, in view 
of the fact that when the courts are faced with a problem before them 
that requires administration, they usually appomt someone to carry 
out that function. 

Mr. Davis. Yes, and that is why Congress has frequently set up 
such a system. 


The CuatrmMan. Mr. Mack? 
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Mr. Mack. I have nothing at this time, Mr. Chairman. 

The Cuarrman. Mr. Wolverton? 

Mr. Wotvertron. Mr. Chairman, each of these witnesses has stated 
emphatically, and with uniformity of thought, that it does not neces- 
sarily follow, in fact they do not think it would follow, that the trans- 
fer of the functions of administration to the courts would improve 
or even be helpful except maybe in some isolated cases. 

However, I noticed that in 2 of the statements that have been made, 
and I think I might say that in all 3, there seems to be a suggestion, 
not emphasized, but nevertheless made plain, that there is possibility 
of pressure being used on commissions that does not apply, necessarily, 
to courts. 

If that is true, why is it, and what would be the remedy? Should 
it be entirely a matter of the personality of the commissioner and his 
attitude? Should it be supplemented by rules and regulations of 
the commission, or should it be by legislative enactment ? 

In fact, the evidence and the testimony that has been presented to 
this committee throughout its many hearings has indicated to me that 
there is a tendency to use pressure on commissioners, either of a politi- 
cal character, it might be of a social character, it might be based on 
friendship, personalities growing out of being roommates at college, 
something of that sort, to an extent, to my mind, which requires some 
remedy. 

In view of the fact that you have mentioned this fact in your state- 
ment, though it may not be the particular subject that you were called 
upon to discuss, I would like to know what you would add or suggest 
in that particular, any one or all of you. 

Mr. Zwerpurne. Mr. Congressman, I think that part of the difficulty 
we are in today along the lines of the type of problems uncovered by 
this committee during the past year, results from the fact that a sort 
of an atmosphere has grown up during the past several years. I 
would not try to identify the exact time when this developed, but an 
atmosphere has grown up in which it seems to me it has come to be 
assumed that the way the game is played, the rules of the game, really 
is a different type of game than the members of this committee or the 
experts on this panel believe is the game which should be played. 

I feel, for example, that if the type of code of ethics which this 
committee has been giving serious attention to, which would prohibit 
ex parte communications, and which would require that where such 
communications are made to the members of a board or commission, 
that they must be made a part of the public files so that the parties 
indulging in that procedure would know that this would be exposed 
to the other parties who could then reply, and so on. This is a pro- 
posal which the American Bar Association has strongly suggested. 

I feel that that type of proposal, if enacted in statutory form, would 
do a great deal to change, in a sharp, surgical way, the type of atmos- 
phere which has grown up to the way these things are handled. 

Mr. Wotvertron. Thank you. 

Mr. Grnnane. Mr. Chairman, may I offer a reply to Congressman 
Wolverton’s question ? 

Most of the regulatory commissions have been under the jurisdic- 
tion of this committee and the companion committee in the Senate, 
since they were created. 
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You gentlemen know better than anybody else how few have been 
the cases of abuse of trust by the administrators who have been placed 
on the boards and commissions subject to the jurisdiction of this 
committee. 

There have been a few, but I submit to you, and I have wanted a 
chance to point this out for a long time, that take the period from 
1930 down to date, and I yield to no one in any respect for the Fed- 
eral courts, there have been more judicially determined cases of the 
outright purchase and sale of justice in the Federal courts than there 
have been in the Federal regulatory commissions. And as to what 
we do—— 

The Cuarrman. That is a very interesting statement. I believe I 
will let yourepeat that. [ Laughter. | 

Mr. Grnnane. I shall be very happy to repeat that. 

There have been more cases determined by the courts, themselves, 
of the outright purchase and sale of justice in the Federal courts than 
in the case of the Federal regulatory commissions since their creation. 

To mention only one, a most unhappy case, I remind you of the 
matters surrounding the departure of Court of Appeals Judge Manton 
from the second circuit, and unhappily, since then there have been 
several other such cases. 

And I submit to you that in the history of the regulatory commis- 
sions, under the jurisdiction of this committee and of the Senate 
Committee on Interstate Commerce, there have not been as mz ny such 
instances. My sole purpose in mentioning this is to urge that as a 

rare unhappy incident did not lead to drastic changes in ‘the judicial 
system, it does not justify drastic changes in the administrative system. 

But, to look to the future of what can we do about it? 

The few cases that we get in the administrative system, I believe 
briefly the basic approach should be from Members of Congress to 
every citizen, that no representation should be made to an adminis- 
trator about a case that we would not be willing, as members of the 
bar, to make to a Federal judge before whom a case is pending. 

In the case of court proceedings to be determined on the record; 
in the case of administrative proceedings which Congress has, to be 
determined on the record. 

The case is simple: Don’t make any representations to the adminis- 
trators that you would not feel, as members of the bar that we would 
not feel we should make to a Federal judge. 

Mr. Wotverron. With that last statement I think we would all 
agree. How would it be accomplished? Evidently, from the testi- 
mony before this committee, it has gotten out of hand so far as com- 
missioners are concerned. 

I say that regardless of the statement you have made about recorded 
cases. It has been, even to a point where it has been appalling, in 
my opinion, and we have had it indicated to us that it is possible 
because it is a practice. 

I think the answer of a previous panelist to you indicated that a 
system had group up, or an atmosphere, as he ascribed it, in which 
it seemed to be a perfectly proper thing to contact personally com- 
missioners, either by the litigant, the counsel, or by influential persons 
in Government or out of Government. 

Do you approve that sort of thing? I take it that you do not. 
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Mr. GInNANE. I most certainly do not, sir. 

Mr. Wotverton. But on the other hand, am I to take from the fact 
that you say there has been more evidence of it in courts than in com- 
missions, that for that reason that nothing should be done to control 
the situation ? 

Mr. GInnane. I certainly do not suggest that. 

Mr. Wotverton. Personally, I am of the opinion that there should 
be the same rules of conduct and rectitude with respect to commissions 
as there is with Federal courts, and having in mind that these pro- 
ceedings in these commissions in many instances all exceed in value 
most of the cases that come before Federal courts for determination, 
that we cannot be too careful in preserving the integrity of the Com- 
missioners in order that the people of this country may recognize that 
there is fairness in their judgments, the same as they expect and 
receive in the courts. 

What I am anxious to find out is how can this be accomplished ? 
Should it be by rules and regulations of the Commission, setting up 
rules of conduct and practice? Should it be by legislation ¢ 

[I might say personally I am of the opinion that it has gotten so far 
out of hand that at the present time it might require legislative action. 

Of course, in the final analysis, any Commissioner could control 
the whole situation, himself, if he so desired. But when it has grown 
up the way it has and the way it is exercised, for instance—I want 
to finish what I have to say—we had testimony before this committee 
that in a certain law office in the city of Washington, that represented 
litigants for an important channel before the FCC, that a conference 
was held in the presence of the lawyers with the litigants and three 
other lawyers, maybe in the nature of investors, in which the whole 
question was discussed from the st: indpoint of how can we best ap- 
proach certain Commissioner or Commissioners. 

There was discussed whether i should be by contact through legis- 
lative Members of Congress, either House or Senate; should it be 
through a roommate in college, just how it should be done. 

Now, when a practice such as that is prevalent in what has been 
considered a reputable law office in the city of Washington, it seems 
to me that it requires some recognition by Congress to stop once and 
for all that type, whether it is exercised by Members of Congress 
or others. 

It is in that connection that I have asked many witnesses in these 
hearings what they would suggest. 

Mr. Davis. Mr. Chairman, I should like to try to respond to Repre- 
sentative Wolverton’s question. 

It seems to me rather clear that the cure for pressure upon adminis- 
trative agencies is not to destroy the agencies and to transfer their 
functions to the courts, any more than the cure for abuse of the 
judicial power, where we have had it, is to destroy the courts and to 
try to get along without the adjudication by courts of the cases that 
arise. 

I think what Mr. Ginnane has said is of great importance. I 
don’t know how he arrives at his facts, whether there is more or 
less abuse in the agencies than there is in the courts, or more in the 
courts than in the agencies, I don’t know, and I do not know how 
to find out on a definite basis. 
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It does seem to me important that we should keep in proper perspec- 
tive the facts that have been brought out by this committee. I do 
not believe that the administrative process is saturated with influence 
peddling. I think that a few examples of serious abuses do not prove 
that all of our administrators are engaging in the same kind of 
practice. 

To a very considerable extent we have exceedingly conscientious 
men who are trying to play the game according to the rules, and don’t 
know how to find the rules. We don’t have any rules. 

The individual who is caught up in the problem of what to do 
seems to me to deserve considerable sympathy. There is no standard 
of ethics to which he can turn to know definitely what is over the line 
and what is not over the line. 

Some people render themselves rather ineffective because they try 
to maintain an exceedingly high standard of ethical conduct. What 
is needed on this problem i is some clarification of what is deemed to 
be ethical and what is deemed to be unethical. 

This can come from the Congress; it can come from the bar; it 
can come from the agencies, or it can come from any combination of 
those. 

I think there is great danger in attempting too much. For exam- 
ple, I think I would question the statement by Representative Wol- 
verton a moment ago that nothing should be done with an agency 
that would not be done before a court. 

I think when agencies exercise legislative functions, especially those 
that are rather clearly of a legislative character, the practices that 
are common in dealing with legislators may often be appropriate. 

To draw the line is exceedingly difficult, but I think that a standard 
of ethics which is too high can even be harmful to getting the job done 
properly. 

I think the problem is one of clarification, clarification at a level 
which is likely to be respected. 

Mr. Worverton. Mr. Chairman, I agree with some statements that 
have been made by the witness. On the other hand, I radically differ 
with other statements. 

W rei you base the right to go behind the scene by a litigant whose 
matter is pending before the Commission and discuss that with a 
Commissioner merely on the theory that it is legislative in character, 
I cannot follow that kind of reasoning. 

Mr. Davis. Supposing the problem i is whether there ought to be 3 
red lights on the back of a truck, or 2 red lights on the back of a truck, 
is there any harm in such discussion ? 

Mr. Wotverron. Don’t let’s get into a discussion of automobile 
lights: let’s hold right where we are. 

I say to you when a matter is before a judicial or a quasi-judicial 
body such as commissions are referred to very often, in my way of 
thinking it does not entitle a litigant to go behind the scenes un- 
known to his adversary, either personally as a litigant or through 
his attorney, or through influence, to direct the judgment of that 
Commissioner, where you can draw a line on the question of legisla- 
tion and similar to the legislative duties of a Member of Congress 
is beyond me. The two are so distinct that I can see no relationship 
whatsoever. 
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Mr. Zwervirne. Mr. Chairman, in line with the comments made by 
Congressman Wolverton, I think it would be helpful here to point 
out a concrete example of the type of difficulties we can get into once 
we start exempting from the code of ethics which is being discussed 
here, matters which various people may call legislative in 1 character, 
the so-called legislative functions of the regulatory agencies. 

For example: In the Administrative Procedure Act, in the defini- 
tions of that act, in section 2 (c) there is contained a definition of 
rules and rulemaking, and that definition includes the approval or 
prescription for the future of rates. 

The committee will also recall that in my remarks this morning 
I referred to the fact that the Administrative Procedure Act exempts 
from the mandatory procedural safeguards of the act rate proceed- 
ings and initial licensing. 

If we read literally the definition in the Administrative Procedure 
Act today that rulemaking includes the prescription for the future of 
rates, some parties would contend with complete propriety that that 
is a legislative function, and many distinguished legal experts have 
so contended. 

But I submit to the committee that if you think in terms of a 
major contested rate proceeding in such agencies as the Federal 
Power Commission regulating the rates of natural gas pipeline com- 
panies: and producers, in such agencies as the Interstate Commerce 
Commission, or the Federal Communications Commission, or the Civil 
Aeronautics Board, that the amounts involved not only from the 
standpoint of the millions of dollars sought by the applicant and 
passed upon by the Commission, but from ‘the st: indpoitn of the eco- 
nomic impact upon an entire industry, and the complete controversy 
and dispute among the private parties and the staff of the Com- 
mission, and the State regulatory bodies who participate, is so serious 
that there is just as much of a problem i in those proceedings and just 
as much need to have the same sense of propriety and the same prohibi- 
tion against the attempts to influence the ultimate decision of the Com- 
mission by expert representations as there is in any matter previously 
before our Federal courts. 

Mr. Wotverron. Iam absolutely in accord with that. 

Yesterday—and I only speak of the testimony yesterday—we had 
before us a Commissioner who, as the result of a request by an out- 
side party, was either taken to lunch or took to lunch the representa- 
tive of a litigant in a case before the Commission. 

By way of explanation he said that that is a common practice. 
That is the atmosphere, I assume, that you have referred to, or one of 
you did, in your testimony, that surrounds these commissions, as if 
they are something different from a court. 

In that conversation yesterday it was revealed that the attorney 
for the litigant, if we are to believe the testimony that was given, and 
I say that “for the reason that testimony to the contrary was given 
by the other party, but undoubtedly from either standpoint, we can 
come to the conclusion that the question was referred to, at least, and 
that was in an adroit, diplomatic way, a suggestion was made that 
that litigant had considerable business that might be channeled to the 
son in the practice of law of that particular Commissioner. 

Now, can you conceive of that transpiring with respect to our 
courts, and that those sorts of contacts being as general with our courts 
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as by that testimony would indicate that it is with our Commis- 
sioners? I can’t believe that to be the case. 

We have a respect, members of the bar do and people generally do, 
with respect to our courts, and it is true that there have been in- 
ae es where they were untrue to their trust. 

I do not wish by anything I have said to indicate that with the 
great bulk of Commissioners that there is any charge that I would 
make against their honesty or integrity, but T say when it becomes 
a practice, that it is right that litigants can talk to them by taking 
them out to lunch, or otherwise meeting them or giving other evidences 
of favoritism, as has been testified before this committee, 1 say it 
can grow to proportions that are wrong, and that there is a duty on 
the part of not only the bar, but on the part of Congress, if necessary, 
to throw around our commissions that same sacredness, I was about 
to say, that we throw around our courts, and have a feeling toward 
them that we would no sooner violate the rules and practices that 
now prevail with courts, when it is applied to a commission. 

Just in conclusion, and I don’t want to make an argument of this, 
we are here, and you folks have kindly come as our guests to present 
your viewpoints, and we only ask these questions in an endeavor to get 
the most possible benefit of your experience, to be helpful to this 
committee in what it will do, and if we cannot agree on everything, 
it might be helpful if we so stated to you and ask your explanation 
or clarification of it, and that is what I am seeking to do at this 
particular time. 

Now, I introduced a bill, and with that I will close, just to give 
you an indication, and it is based upon testimony that has been pre- 
sented before this committee. 

I will not read the bill in its entirety. It is H. R. 11022, in which 
I stated that it was the purpose to strengthen the faith and confidence 
of the American people in their Government by promoting high moral 
standards in the conduct of certain Federal regulatory agencies en- 
gaged in regulating activities or transactions in or related to interstate 
or foreign commerce. 

It was confined to that, because that was the only subject that we 
had jurisdiction over as a committe, and that brought about the refer- 
ence of this bill to this committee. 

In this I stated: 


It shall be unlawful for any person who has, or is acting for or on behalf 
of any person who has any pecuniary interest in any case, proceeding, or other 
matter which is pending before any Federal regulatory agency, to influence or 
attempt to influence any vote or decision, or any other action of a quasi- 
judicial character, of any member or employee of a Federal regulatory agency: 

One, by giving or extending directly or indirectly to any member or employee 
of such agency any money, gift, favor, loan, service, or thing of value; 

Two, by enlisting the influence or intercession of Members of Congress or 
other public officers, or by the use of threats of political or personal reprisal, 
intimidation, or duress; 

Three, by marked attention and unusual hospitality uncalled for and un- 
warranted by the personal relations of such persons and such member or em- 
ployee ; and 

Four, if a vote or decision or other action involved or will involve a case in 
adjudication as defined in the Administrative Procedure Act by communicating 
privately, directly or indirectly, or through any counsel or representative with 
any member or employee about a pending case or proceeding, or present or argue 
privately the merits thereof in the absence of their adversaries, or without notice 
to them. 
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And then I go on in the bill to make it an offense for anyone to offer 
to do any of those sort of things to a member of a commission. 

Every statement made in that is based upon evidence that has been 
presented before this committee during its hearings. 

I would like to ask any of you if there is anything i improper in 
requiring that standard to apply to our regulatory bodies which we 
know now does apply to our courts. 

Mr. Davis. Mr. Chairman, I should like to point out that that is 
limited to cases of a quasi-judicial character. I think it should be so 
limited, but I think that if such a measure is to be fully effective, then 
something more must be done to clarify the meaning of the term 
“quasi-judicial functions.” 

Our present classifications are quite unclear and quite unsatisfac- 
tory, overlapping, and conflicting. 

If we are to tell practitioners before agencies and to tell the agencies 
what they may and may not do, it seems to me that the obligation 
rests upon the draftsman to be quite clear in locating the line. 

The mere use of the term “quasi-judicial cases” seems to me not to 
suffice. 

Mr. Wotverron. I am very glad to have your thought in that mat- 
ter. I have been a Member of Congress for 32 years. I have found 
during that time that no one legislator has the full answer to any 
question, and that there is no bill ‘that is introduced that is not subjec t 
to amendment to be made stronger, or to be made more clear, and in 
that, that is the purpose of the committee in holding hearings, and it 
is on those occasions where we learn very frequently of deficiencies 
either in the proposal or in the necessity for clarification. 

You have pointed out in this an instance in which you think there 
should be further clarification, and, of course, I am not speaking of 

technicalities when I read that bill. I read it to you as what I have 
learned from the testimony before this committee as is happening, or 
has happened, in connection with our committee, and this was a 
quickly drawn bill, without the assistance even of a legislative counsel. 

I did so more to attract attention to the subject than I did with the 
expectation that my bill would be accepted as the answer, and the 
complete answer. 

T have nothing further, Mr. Chairman. 

The Cuairman. The Chair would like to remind you, as stated at 
the outset, that if we got too far afield on another topic which will be 
up for discussion during the course of these hearings, perhaps, to so 
remind you. 

We do have many very outstanding guests here to participate in 
this discussion. We have sitting \round the table here, and on this 
topic No. I it occurred to me that some of you may have some comment 
that you yould like to make regarding this particular subject, and 
maybe a question on this particular subject of topic No. 1 of these 3 
who are presented. 

So, if you will bear with me, let us get back on this No. 1 topic now, 
and get to this other one later on. 

Did you have a question on this particular subject? You have been 
holding up your finger now for some time. 

Mr. Deatrx. Yes, sir, Mr. Chairman. 

The Cuairman. I do want to get back on this other subject, if we 
can. We will get to the other one at a later time. 
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Mr. Dear. No, my suggestion has to do with the specific topic No. 1. 

The Cuarrman. Well, just a moment, then, and we will get to that 
after we give Mr. O’Hara an opportunity to ask a question or two, 
and then we are going to get to you. 

Mr. O'Hara. Mr. Chairman, I appreciate very much the state- 
ments which have been made, and the unanimity which has been made 
by the panel as to the single question, No. 1. 

But involved in the answers, and with which I do not think we 
disagree, is that there must be administrative functions, quasi-judicial 
and administrative or legislative. 

Sut 1 was a little disappointed that none of the panel suggested 
that involved in this question is the life or death of the business of this 
country that is being administered, and whether or not there is a com- 
plete, fair opportunity for judicial review, which has been one of my 
pets over 18 years of frustration, let me say, legislativewise. 

The Cuarrman. Not altogether. 

Mr. O'Hara. Not altogether, but I have been one of those who have 
insisted that the simple fundamental right of a citizen to have his 
day in court is not necessarily given that right by an administrative 
agency. And the subject to which I have given a lot of thought over 
the years, and I might say to Professor Davis, even to a r: ather bitter 
personal experience ‘that I had as an attor ney for an injured workman 
before our industrial commission out in Minnesota, and the limited 
review which is accorded persons who have had an injustice and want 
to appeal. 

Some years ago, before I had ever known Dean Roscoe Pound, and 
the fact is 1 do not know him personally, but by reason of introducing 
a simple bill affecting the Federal Trade Commission granting a trial 
de novo on writ instead of an appeal to the circuit court of appeals, 1 
hada very friendly letter from him. 

o, I have found one person who agreed with me, at least, in the 
United States, but Dean Pound—while I was disposing of some of 
my accumulation of files, | ran across an article by Dean Pound writ- 
ten in April 1946 entitled, “Administrative Agencies Under the Law, 
in Which he comments, and I would like to ask some questions when 
[ give you a little of this philosophy. There are three short sentences 
he begins his article with : 

A give-it-up philosophy of law and government is being widely taught. 

Two: 

We are told that the Government and what the Government does is law. 


And three: 


We have been coming into practice to what well may be called administrative 
absolutism. 

I would like to ask you gentlemen if you have any concern that has 
been expressed as far back as 1946 by Dean Pound of any of those 
which he considers, 1 presume, dangers to our judicial system. 

Professor Davis, would you like to comment on any of those? 

Mr. Davis. I would say that to a considerable extent in the system 
that we have developed, what the Government does is law. This is 
diametrically opposite of what Dean Pound has said, I realize. But 
what the Government does, say, through the Supreme Court of the 
United States, is often law; what the Government does through lower 
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courts is often law, and to the extent that our administrative agencies 
have been authorized by Congress to adjudicate cases and to issue 
orders having the effect of law, the administrative agencies are mak- 
ing law, and what they do is law to the extent that it surveys such 
judicial review as we provide. 

I think I would agree that we do not have the judicial review that 
we should have. But I think that the lack of judicial review is at- 
tributable largely to some of the doctrines that the courts have de- 
veloped. 

The Administrative Procedure Act, on the subject of judicial re- 
view, seems to me reasonably satisf: actory. I see nothing very signifi- 
cant in the controversy over the difference between the substantial 
evidence rule and the clearly erroneous test. 

I think, however, that the limitations on availability of judicial re- 
view in the name of such doctrines as lack of standing, lack of ripe- 
ness, lack of sovereign immunity, is a rather serious deficiency in 
our present system with respect to judicial review. 

Mr. O’Hara. Well, oftentimes on a highly controversial and ex- 
ceedingly important question of fact, an appeal to the circuit court of 
appeals is certainly now always the most satisfactory disposition of 
that question. Would you agree with that, Professor Davis? 

Mr. Davis. The appeal to the court of appeals may be unsatis- 
factory in some cases, but we haven’t developed a statute that is at all 

satisfactory, and I think the existing system 

Mr. O’Hara. Largely because the : agencies have violently opposed 
it, as a matter of fact, has been my experience. 

Mr. Davis. The agencies? 

Mr. O’Hara. Yes, the various agencies violently opposed. When- 
ever you come up with a proposal of a trial de novo, each and every 
one of them, and you would have to treat them one at atime. I do not 
think it could be possible to write a legislative act that could cover all 
of the agencies. In my experience it would be impossible, at least that 
was the best advice of our legislative counsel on it, that you would have 
to take them one at a time in order, and because of the diverse nature 
of the agencies you have labored the point that a court would not have 
the skilled advice, for example, that an administrative agency would 
have. 

Do you think there might be some dangers in that situation ? 

For example: One of the things that I have observed, and on which 
Dean Pound comments, is oftentimes the excessive zeal, not necessarily 
of the Commissioners, themselves, but of the people who are their 
advisers on matters. 

Is there any danger, do you think, in that, Professor ? 

Mr. Davis. Yes, I think there is danger i in consultation by the agency 
heads with the staff specialists behind the scenes, when ideas or infor- 

mation are brought into a case without giving representatives of the 
parties sufficient opportunity to know what it 1s, and opportunity 
to meet it. I think there is great danger. But I think the cure for 
that is essentially what we are doing now, to require that the significant 
factual material that is used for decision shall be placed on the record 
or otherwise made known to the parties so that there will be adequate 
2. cg to rebut or to explain or to cross-examine, as the case 
may be. 
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Mr. O’Hara. And because of the bitter protests that were made by 
the FCC a few years ago under the McFarland Act, we absolutely 
separated the staff from the Commission. They do not consult with 
the Commissioners, nor the Commissions with them, which is going a 
long way in the other direction from what you recommend, Professor. 

Mr. Davis. I think it is possible to provide a cure that goes too far, 
and I think maybe that is an example of a cure that goes too far. 
That is not the way to take care of the special problems ‘of the FC C, 
perhaps. 

Mr. O’Hara. Do you hear complaints of the absence of fair hearings 
sometimes before the commissions which you do not hear of before the 
courts, of fair and deliberate hearings before the commissions? That 
is one of the comments that Dean Pound makes. Also, a disregard 
of the evidence, the greater weight of the evidence by the commissioners 
oftentimes in these cases. 

Do you think that is a fair criticism? 

Mr. Davis. My opinion is that it is an overstatement of an evil that 
exists to some extent. I think that we have no real problems in Fed- 
eral agencies of denial of hearing or denial of opportunity to be heard, 
or denial of fairness, basic fairness in the process. 

We have a great many problems having to do with the refinements 
of whether or not a hearing should be required, and of what is a fair 
hearing, specifically, but I think that there is no gross problem for 
Congress to deal with about the denial of hearings. 

I would disagree with Dean Pound’s statement, and I don’t think 
he has evidence to support his statement. 

Mr. O’Hara. But a disregard of the evidence of a hearing or pre- 
judgment oftentimes happens, particularly in the National Labor Re- 
lations cases. That has h appened quite a few times, I believe, in those 
matters. Would you not agree with that, Professor ? 

Mr. Davis. Well, as a highly controversial subject there. People 
who disagree with the point of view that the Labor Board held in the 
thirties have strong feelings about that subject; other people agree 
with the general point of view, and they find less by way of pre- 
judgment. 

It seems to me that is a matter for individual judgment. I think 
the political forces have pretty well come to rest on that general 
question now, and what we have is reasonably satisfactory. 

Mr. O'Hara. Do you think there is any danger—and I address this 
to the whole panel—of an improper delegation of authority to sub- 
ordinates by commissioners? I would ask all of you to comment 
on that. 

Mr. Ginnane. I think an almost equal danger is the reluctance of 
some commissioners and some commissions to deleg: ite enough so as to 
leave for themselves adequate time for reflection and consideration 
of the more important issues which Congress has delegated to their 
decision. 

This committee, in the case of the Interstate Commerce Act, dealt 
with that at great length in what is now section 17 (f) of the Inter- 
state Commerce Act. 

As the Commission’s volume of business grew, the Congress re- 
luctantly, but still facing the necessity, authorized the Commission 
to delegate its functions to panels of three members of the Commis- 
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sion. And then beyond that, the Congress has authorized the Com- 
mission to delegate certain functions to boards of three or more 
employees in certain categories, subject to appeal to the Commission or 
a division of the Commission. 

Now, that was done not just for the sake of delegation, but just to 
enable that particular agency to cope with the volume of business. 

Mr. O’Hara. Mr. Chairman, I realize there are others here who 
would like to ask some questions, but I would be particularly inter- 
ested in the questions of some of those who are practitioners before 
the Commission. Of course, all the questions that will be asked 
I will be interested in. 

The CHarrman. We do have, of course, outstanding in the field 
of law and government here, many well- known, recognized law pro- 
fessors, and I think perhaps maybe at this time we might give some 
of these lawyers a chance to make some inquiry of Professor Davis 
and these two gentlemen from the Interstate Commerce Commission, 
and also the Federal Power Commission. 

Mr. Deale, you have been holding up your hand for some time. 

Mr. Deate. Thank you, Mr. Chairman. 

The Cuarman. What do you have on your mind? 

Mr. Dean. I note that two of the principal speakers today are 
largely in favor of the status quo, and Mr. Zwerdling’s st: atement, I 
think, « can be fairly characterized as a middle-of-the-road statement 
which, in my opinion, was very ably stated. 

It seems to me it would be desirable, from the point of view of 
the subcommittee, to hear from the proponents of the American bar 
bill, which is a bill that would change substantially the status quo, 
and it also seems to me desirable to give balance to this; neither of 
the principal speakers represent the industries which are regulated 
by these agencies, and so I suggest, Mr. Chairman, that if we can’t 
give equal time, perhaps we can give some time to a repetition of 
the other view point here. 

In this connection I note that the chairman of the American bar 
committee which generated the proposal for administrative courts is 
among your panel members, as well as several distinguished members 
of his committee, and | sugpes that they might be invited to say a 
few words with respect to topic 1 

The Cuatrman. Whois that, now? 

Mr. Drate. Well, it would be Mr. Sellers and Mr. Benjamin, Mr. 
Beelar, Mr. Cragun. 

The Cratrman. Yes, I was going to ask Mr. Benjamin after your 
comments, Mr. Benjamin has had something on his mind, I could tell 
that very well. 

Mr. Benjamin, we will give you that chance at this time. 

Mr. Bensamin. I or: aduated from Harvard College in 1917, and 
after the war—which is the First World War (laughter)—I gradu- 
ated from the Harvard Law School in 1922, spent a year as law clerk 
to Justice Holmes, and I have been practicing in New York ever 
since. 

In 1939 to 1942, I made an official study of New York State admin- 
istrative agency adjudicating and rulemaking procedures and judicial 
review for Governor Lehman. Three years ago, I was chairman of 
the American bar section of administrative law, and I am presently 
chairman of the special committee on code of administrative proce- 
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dure, and as such a member of the continuing committee on legal 
services and procedure; and also on a number of administrative law 
committees of various bar associations in New York. 

It really isn’t fair to Mr. Sellers, who is the chairman, but since 
what I would like to do is read into the record part of the report we 
got out on this subject, I think I am‘not intruding on him by reading 
the report of the committee of which he was chairman. 

Mr. Zwerdling, at the beginning of his remarks, most of which I 
thoroughly agreed with, attr ibuted to the American Bar Association’s 
administrative court bills, a rationale that was really the task force 
view that this question ought to be answered with respect to remedies, 
and the language he used was— 


the common denominator in all these cases being the fact that they represent 
situations in which the agency sanctions ultimately applied are similar in 
character to the sanctions applied by the courts, that is, injunctive-type relief 
and penalties. 


That was the task force formulation, but it was not the formulation 
accepted by the special committee on legal services and procedure of 
the American Bar Association, which is represented in the three bills 
now pending in the Senate for a trade court, a labor court, and a tax 
court, and I think the simplest way to present this is simply to read 
about a page of the special committee report on this subject, and I 
will then give it to the stenographer so he can copy it from this report. 

The Cuartrman. Would you identify the report, Mr. Benjamin? 

Mr. Bensamin. The report is the report of the American Bar Asso- 
ciation Special Committee on Legal Services and Procedure to the 
1956 Midyear Meeting of the House of Delegates. 

The resolutions contained in the report were adopted by the house 
of delegates on February 20, 1956. 

The house of delegates did not adopt the text, but the text is the 
committee’s own formulation of its recommendations. And the spe- 
cific recommendation which was adopted provided for the transfer to 
article ITI, courts, of initial adjudication in areas previously — 
to administrative action equivalent to judicial action in courts of 
general jurisdiction. 


Now, the discussion of that in the report was as follows : 


Where the machinery of administrative action is essentially the machinery 
of litigation and adjudication, in substance equivalent to judicial adjudication, 
the arguments for a full separation of functions are strongest and those against 
that course weakest. 

The primary argument for transfer of such adjudicatory functions from agen- 
cies to courts is that litigation and adjudication, as such, can be done better by 
judicial than by administrative bodies, with better assurance of considered 
action and a greater confidence on the part of the litigants that they are being 
impartially dealt with. 

The primary argument against such a separation of functions is that it would 
unduly impede administrative responsibility and effectiveness. That argument 
is entitled to prevail where administrative action is essentially regulatory. The 
argument is, however, not properly applicable where the administrative action 
is in essence not regulatory but adjudicatory in the judicial sense and where 
such adjudication is not an integral part of a larger regulatory process. 

The argument is made, also, that transfer of adjudicatory functions to the 
courts would be at the expense of an expertness in adjudication in specialized 
fields. That argument is met by vesting adjudication in such specialized fields in 
specialized courts. Specialized expertness can, moreover, be furthered in appro- 
priate instances through the process of specialized litigation in which the 
administrative agency, familiar with the field and with adequate powers of 
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investigation, can present all relevant factors for consideration by the specialized 
court. 

The dividing line suggested by the recommended resolution is between func- 
tions essentially adjudicatory in the usual sense and those essentially regulatory. 
The two areas of adjudication presently recommended for transfer to a special- 
ized court or courts fall within the first category. Other transfers should be 
effected as the Congress explores the field and finds other adjudicatory functions 
to be within that category. 

That is the end of my reading from the report. I think it is im- 
portant that with respect to the actually pending proposals in the 
Senate, discussion should be directed to what they are and not to 
what somebody else has said, or what somebody imagines they might 
be. 

These are very carefully restricted proposals, and the essence of 
them is that the adjudication to be vested in specialized courts is not 
regulation, but is essentially, the machinery is essentially that of liti- 
gation and adjudication, and nothing else. 

The Cuamman. Is that the bill that was referred to, 352 or 353? 

Mr. Bensamin. No, sir, there are three Senate bills that I regret 
to say I have forgotten their numbers. They were introduced late 
in the spring. 

Mr. Zwerpiine. I can provide those; 3798 is the bill to set up a 
trade court. 

Mr. Worverton. What was that number / 

Mr. ZwerpuinG. 3795. There is a separate bill to set up a labor 
court, that is 8797. And a third separate bill to set up a tax court, 
which I don’t have the designation at the present time. 

Mr. Bensamin. That is, in effect, making the present Tax Court an 
article III court. That is not really what we are talking about. 

The CuatrmMan. Yes. Now, since you mentioned Mr. Sellers, indi- 
‘ating that you may have encroached upon some of his prerogatives 
here, I wonder, Mr. Sellers, if you have anything to add to what Mr. 
Benjamin said ? 

Mr. Seviers. Mr. Chairman, I appreciate the pronunciation of the 
name. I can’t quite take the distinguished name of the chairman of 
the House Judiciary Committee. There is an “s” at the end of mine, 
and there is not onthe end of his. [ Laughter. | 

Mr. Chairman, I was born in Alabama, raised in Georgia. I began 
the practice of law in Texas. [ Laughter. ] 

The Cuatrman. You did not pass up Arkansas; did you? 

Mr. Setters. Just in passing. I graduated from Princeton in 1924 
and the University of Texas in 1928, and I took a postgraduate law 
degree from Harvard in 1933. I entered the Department of Justice 
in 1934, and then I taught law at the University of Georgia from 1935 
to 1938. IT returned and became associate solicitor in the Department 
of Agriculture, and remained in that Department for 7 years. I have 
been practicing law in Washington, D. C., since 1945. I have been 
a member of the American Bar’s special committee on administrative 
law, which was from 1941 until it became the section on administrative 
law in 1946, and was its chairman in 1950. I became the chairman 
of the American Bar’s special committee on legal services and proce- 
dure, serving in that capacity for 2 years, and now I am just a private 
practitioner. 

As one who, along with a great number of other gentlemen, many 
of whom are represented here, who has worked in formulating the 
proposals of the American Bar Association over the past several years, 
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we are a little bit frustrated here, sitting this morning, to discuss 
this subject to find that the people who held the floor all morning 
are those who were not 100 percent in favor of the proposal, that is 
to say, if there is to be—if the subject is really to be debated, then there 
should have been an ardent advocate of the affirmative proposition. 

Now, the affirmative is, which I endorse and which the American 
Bar Association has endorsed, which means there are a few of us 
who, in ages to those who are represented, who are behind the propo- 
sition, that clearly judicial functions should be taken away from the 
administrative agencies and put in the courts. 

In the first place, there is no reason for them ever to have been 
taken away from them. 

The thing speaks for itself; if it is clearly judicial, then it belongs 
in the judicial branch of the Government. 

Now. if it isn’t then, of course, it cannot be there, because under 
our doctrine of separation of powers, to argue that the courts are over- 
burdened is only to state one-half of the problem; so are the adminis- 
trative agencies overburdened. 

So that the problem is, if you have work to do, you provide the 
people = the machinery to do it wherever it falls. If we need more 
judges, or if we need to provide more courts to do essentially judicial 
things, lets providethem. But don’t let a makeshift arrangement that 
is being done in the executive branch of the Government, or the ad- 
ministrative branch—and I will not get into a debate here of whether 
the ICC is an arm of the legislative or part of the executive branch; 
it certainly is not a part of the courts—in performing these functions 
it belongs to the courts. 

Second, there just isn’t any question about it, Mr. Chairman, that 
when you are a litigant before an agency that initiates the matter, 
that investigates it, initiates the matter, that sits and tries the matter 
and then issues the sentence, there just isn’t any question about it, 
that the litigant doesn’t feel that he is getting the same fair shake 
that he would have if that agency or the executive branch investi- 

gated it and brought the action in a cnet and that the court entirely 
dievesd from any of the responsibility for or any authority with 
respect to the bringing of the case would find the facts of the initial 
decision, there just isn’t any question about the fact that this citizen 
thinks he is getting a fair shake under this system of segregation 
of the two functions. 

Now, therefore, we should say, as lawyers, we should say as citizens, 
that what we should try to do is to put everything into the courts that 
we can, instead of trying to take everything away from oe that 
you can. That is the tried tribunal over the centuries of 
pendent tribunal always that try a case. 

You don’t need to have illustrations of that from modern life. That 
has been the history of the whole Anglo-Saxon experience, is that you 
must try a case in a different—by a different person from the one who 
prosecutes the case. 

Those are simple things, and there is no need to clutter the record 
here at the time with fine distinetions as to what is judicial and what 
is legislative. 

The question is clearly judicial functions. We start with that, and 


to my way of thinking, we should end with that. (Certainly they 
should be in the courts, and nowhere else. 
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The Cuatrman. Thank you, Mr. Sellers, and I might also observe 
that it starts with an “s” as well as ends with an “s.” [Laughter. ] 

Mr. Beelar also has shown that he has adeethaing on his mind. 

Mr. Bretar. My name is Donald C. Beelar. I am an attorney at 
law in the District of Columbia. I have been engaged in private 
practice since 1934. I ama graduate of the University of Oregon, of 
the George Washington Law School, and postgraduate degree of the 
Georgetown Law School. 

I have been interested in the field of administrative law since 193 
except for a 4-year period when I was in the armed services. I served 
as a law clerk or waterboy to the American Bar Association’s first 
committee on administrative law, which was chaired by my late senior 
partner, Louis G. Caldwell. 

I have held various committee assignments in the District of 
Columbia Bar Association, the American Bar Association. Last 
year I was chairman of the ABA administrative law section, and 
also chairman of a special committee on the Federal Administrative 
Practice Act, which in the House is H. R. 3350, and this year my 
only committee assignment is inline as chairman of the ad hoc 
committee on the Federal Administrative Practice Act. 

Mr. Chairman, I want to indicate that the unanimity of view ex- 
pressed by the three principal speakers is not shared by all of us. 
Much of what they have said I would agree with, but I do not have 
time to mention that. 

I would like to address myself to things that I disagree with. 

I reject completely the dilemma whic h- they suggest, that we must 
choose between the status quo or the Federal courts. I reject com- 
pletely the suggestion that to have uniformity we must have the 
administrative process. We well know that in the field of customs 
law, where you have a dispute you have one court which deals uni- 
formly. In the tax field you have three choices: The Tax Court, the 
Court of Claims, and the Federal courts. A citizen there gets a break 
and a choice. In the patent field you have the district court or the 
Court of Patent Appeals. 

I say it does not follow that if you remove judicial functions from 
the agency you have to sacrifice uniformity which is desirable in 
some fields. 

Now I would like to pursue the question which Mr. Zwerdling stated, 
namely, What is the fundamental objective that we are trying to 
obtain? And the second question is, Can we obtain it to a maximum 
extent in the existing environment ? 

Now it seems to me that we must concede at once that the judicial 
functions we have given these agencies are very important to the 
citizen. This work has to be done, and I do not think we could over- 
look that fact, whether we like the agencies or do not like them, if 
there is an important job to be done, that the citizens are going to 
require they be handled in a proper way. 

Therefore, it seems to me that in the judicial side of the agency 
process, the product we are dealing with is a trial decision. That 
means that at some point you have a decision which decides the facts 
and the law initially. That is the end product of the agency. 

Now our question is, How can we get a good trial dec ‘ision ? 

It seems to me that decision must be fair, it must be competent, and 
it must be efficient. 
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In my judgment, you do not get a fair decision in a political environ- 
ment. In my judgment, you do not get a fair decision where you have 
a prejudgment situation or where you are subject to reprisals, A 
prejudgment situation would be illustrated, for example, if your 
client was being tried, you would not want to try your case before 
a trial jury which has also the grand jury which indicted him. 

Now we have that situation in the agency process. 

It seems to me we must recognize that the problem area we are 
concerned with—there are a lot of problem areas in the examiner level 
of the agency, but the real problem area is in what happens to the 
case after the examiner files his report, in the agency review phase, 
and it seems to me that the heart of this problem i is the fact that in 
the agency process today, although it was not intended, we have a 
split- -level trial decision and responsibility. 

The agency thinks it has the responsibility to render a trial decision 
as if it tried the case, which it does not. The examiner, however, has 
the responsibility of rendering a trial decision but he lacks control 
over the hearing. 

It seems to me if we are going to improve the situation, we have got 
to address ourselves to the fundamental objective. Let me just diverge 
for a moment to say that there are certain functions which could very 
well be transferred to the 248 Federal district courts, a few of them. 
There are certain functions that, if you remove them from the agencies, 
you would want to set up a specialized court. You would not want 
to give it tothe judiciary at large. 

There are certain functions which obviously might be decided very 
well within the agency structure. But I think we have got to examine 
the machinery of the agency which is given for this purpose. 

In my remarks I would like to say I exclude entirely the question 
of ratemaking. Ratemaking is not monolithic, but it has many prob- 
lems which I think a whole panel discussion could be devoted to and 
we would not reach a very good answer. So I exclude the complex 
‘atemaking function. 

Jut as to these other functions, and there are many categories, it 
seems to me we want a fair decision, and we want a competent decision, 
and we want it efficiently rendered without undue delay and expense. 

Mr. Chairman, this committee has given much attention to 1 agency, 
and I have here in my hand 2 decisions. They are about 200 pages 
long. ‘These are decisions, trial decisions, of a trial examiner. They 
are about 200 pages long. Some are 400 pages. But, in my judgment, 
they are about 10 times too much bulk, and take much too much time. 

The reason for that is that the examiner does not have control over 
the hearing. How can he decide what is relevant evidence unless you 
say, relevant to what issues? You go into these hearings and the 
issues are open-ended, and he has to antic ipate that somewhere along 
the process somebody may think this was important or that was im- 
portant, so he allows everybody to put everything in the evidence, 
in the record. 

It would seem to me, as the first step, that nobody can render a trial 
decision except the person who decides the case, and that the trial 
decision should be just as final a disposition of that controversy as it 
is possible to obtain. 

So the real question is whether or not this split level responsibility 
for a trial decision is really worthwhile and productive. 
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Let me give you just a few figures also in one agency, and let me 
say at the outset that this is not intended to be critical, because in my 
judgment this agency has an excellent staff and they are largely hard- 
working people, but here is the record. In 1957 this agency handed 
down 42 decisions in contested cases at the agency level. They were 
only making the appeal decisions. They were all tried fully before 

a trial examiner, and a full trial examiner decision. 

The agency handled 42 decisions in contested appeal cases. 

This is a seven-member Commission. It means that they rendered 
31% decisions per month, or one-half a decision per Commission per 
month, and this committee has given that Commission a review staff 
performing judicial functions which are about twice as numerous 
as the trial examiners who are trying the cases, and they also have 
a Commissioner staff of 3 or 4 people which can handle judicial func- 
tions. If you were to accumulate the people who can work on judicial 
functions, the agency appeal decisions resulted in about one decision 
per man per ye 

I think ose facts need to be examined to determine whether 
or not this is an efficient process. 

But the thing which concerns me is that we have no machinery 
for even ascertaining the efficiency of this proceeding. 

During the same year, 1957, 12 trial examiners handed down 
initial decisions in 108 cases, or a little better than 1 trial and 1 trial 
decision per month per examiner. 

In the review process, this whole document is put to one side, 
and a complete nev decision is written, and I think it is in this 
area where we need to examine whether or not a bipartisan, multiple- 
headed agency is performing a competent and useful function when 
it sits in review of a case with the prerogatives of a trial judge but 
deciding a case which it never heard or lived with, and not giving 
much effect, too frequently, to the judgment of the person who did 
try the case, but overall, a lack of basic authority in the presiding 
officer to really control and conduct that trial, narrow the issues, and 
get to the heart of the decision, get it over with. 

That is the problem, in my judgment, from a citizen's point of 
view. 

Now Iam going to say that I think the present law does not specify 
what effect should be given to trial decision, it does not specify what 
should be the limits of the review process, and it does not provide 
for a courtlike environment for handling the decision of agency 

cases to be sure that the case is decided based upon the evidence of 
record. 

In my judgment, Mr. Chairman, that is the heart of this problem, 
and I do not think you can get a complete answer by choosing either 
of the dilemmas which the gentlemen have presented to us. 

The CHatrman. Thank you very much, Mr. Beelar. 

I thought probably in an orderly procedure we would take these 
people inturn. We have already heard from examiners, if you do not 
mind, Mr. Pfeiffer. 

I wonder, Mr. Cragun, if you would have any comment at this 
time. 

Mr. Cracun. Mr. Chairman, while working for the Government I 
got through George Washington and received a bachelor of arts de- 
gree there, and in 1934 a bachelor of laws degree. 
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I went with Mr. Justice Sutherland of the Supreme Court of the 
United States as his law clerk until his retirement in January 1938, 
since which time I have been in the private practice of law in “Wash- 
ington, rather general practice. I live here in the District of 
Columbia. 

I was chairman of the section on administrative law of the Ameri- 

can Bar Association from 1952 to 1954, and have held various com- 
mittee or section, I should say, assignments, 

Right now, fortunately, I am no longer chairman of the committee 
on Federal administrative law, having been aptly succeeded by Mr. 
Benjamin, although I did have that func tion a year ago. 

Mr. Chairman, my own ideas, which have been arrived at on the 
basis of many years of appearances before agencies are well ex- 
pressed by Messrs. Benjamin, Sellers, and Beelar, and I wish to as- 
sociate myself with their attitude. 

I would say that in listening to the leadoff panelists this morning, 
I found substantial question with, for instance, nearly every point 
that was made as reasons for agency determination in such a paper 
as that of Professor Davis. 

His first point, which was given a light touch because of Mr. Gin- 
nane’s dealing with it, states that the same agency which determines 
policy for particular subject matter through rulemaking supervising 
and prosecuting should also adjudicate the cases. 

Why, save as ratemaking, as suggested, I do not. understand, and I 
thought I might bring into that just a little by asking Professor Davis 
if he feels that that should apply, for instance, to subversive control, 
imagination, matters of that kind. 

Mr. Davis. I think the reasons in the rate field are peculiarly per- 
suasive. Those reasons have been spelled out by Mr. Ginnane. 

If you have a single agency with the responsibility of keeping 
transport: ition rates uniform, how can you maintain the uniformity 
if you transfer a small portion of the function, that small portion 
which comes up in the form of a judicial question in a reparation case 
how can you maintain the uniformity if you take away a segment 
of what the agency is doing and lodge the power elsewhere ? 

It seems to me reasonably obvious that you will destroy uniformity 
even in the face of the clearest statutory language that a reparation 
case could be brought before a court. The Supreme Court held as 
long ago as 1908 that, of course, it could not have been the intent of 
Congress that a court should pass upon the reasonableness of a rate 
when the ICC had not first passed upon the specific issue presented. 
That was a unanimous decision. It was a unanimous decision in the 
face of rather clears and unequivocal statutory language to the 
contrary. 

We have had satisfaction with that unanimous decision ever since. 
It seems to me the Supreme Court understood the problem and fo- 
cused on the specific issue when it decided, and this has been our sys- 
tem. I think it would be a little alarming if we were to upset that 
fundamental at this time. 

Your question is: Do the same ideas apply in other fields like im- 
migration, for example? It seems to me there is a very real problem 
about whether or not deportation cases could be properly handled by 
a Federal court instead of by the Immigration Service. On the prob- 
lem of exclusion cases, [ am not so sure. I think the very volume of 
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exclusion cases may call for a quicker, more summary type of proce- 
dure, and yet I would not at all object to transferring the entire prob- 
lem of both deportation and exclusion cases to the courts or to a spe- 
cialized court to take care of that problem. That is quite different, it 
seems to me, from the ICC problem. 

Mr. Cracun. How about antitrust matters? Should there not be 
uniformity there, too / 

Mr. Davis. The reason in favor of what we are doing now surely is 
not uniformity. We do not get uniformity. I think perhaps in this 
field there may be some sense in the accidental arrangement that we 
have in dividing the power between the Federal Trade Commission 
and the Federal courts. 

During some periods the Department of Justice is somewhat lax in 
its enforcement of the antitrust policies. During some other periods 
the Trade Commission is somewhat lax in its enforcement. 

I think the losses from the divided authority are rather slight losses. 
I would be willing to do a good deal of strengthening of the Federal 
Trade Commission, but I see no reason to change the fundamental 
system we have, even though it may seem a little bit illogical from 
the standpoint of organization. It is working reasonably well. 

Mr. Cracun. Mr. Chairman, my point on this was that the prin- 
ciple seems to be laid down here that if an agency has at one and the 
same time the power to make statutes, the word used here is “rulemak- 
ing,” if it has the power of policing, the word we use is “administrat- 
ing, ’ if it is grand jury, judge, jury, and executioner, then by all 
means you must leave all of those functions with it. 

I feel that enough has been said to show that that does not necessarily 
follow. That is, the argument is made on the basis of ratemaking, and 
in the expression of Mr. Beelar, I would agree that we could well 
afiord to look into that, and that ratem: aking j is not a good example, 
and that the Supreme Court has erred in at least some of its ideas, as 
in the Western Pacific Railway case which was cited by Mr. Ginnane, 
in supposing that the ICC sits down there and makes rates. It does 
not do it at all. Overwhelmingly they are made by the railroads. 

But that problem is so big that we just cannot get into it here and 
express the essential oe involved. I was trying to look at 
something else. As I say, in general, | wish to associate myself with 
Messrs. Sellers, Beelar, na Benjamin on this. 

Thank you, sir. 

The CuatrMan. It was just remarked up here that the rates are 
usually, as you correctly stated, made by the railers, protested by the 
truckers, and suspended by the Commission. [Laughter.] 

We want to give everybody an opportunity. I think it would prob- 
ably be advisable to go to lunch and come back. 

Topic No. (2) is on the subject you just mentioned, that is, with 
reference to the legislative function of administrative agencies, and 
we will get to that this afternoon. I think before we do suspend, 
thought, we should give the ladies an opportunity. We certainly 

‘annot overlook the ladies among us, or ladies at all, and I wondered, 
Mrs. Litvin, if you would care to make any comment before we break 
up to go to lunch. 

Mrs. Lirvin. Thank you, Mr. Chairman. 

After serving as law clerk to the late Senator Thomas J. Walsh, of 
Montana, I went to the Federal Radio Commission in 1928 and served 
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with the Federal Radio Commission through the Federal Communi- 
cations Commission as an attorney until 1947, when I became a hear- 
ing examiner. I served as a hearing examiner from that point until 
I retired from the Commission in 1955. 

I was graduated from George Washington University with an 
LL. B., and went to Montana State College for undergraduate work. 
I also have an LL. B. from the Silver Bow Law College of Butte, 
Mont. 

I should add that 1 am a member of the bar of the District of 
Columbia and the State of Montana; also am presently chairman of 
the committee on cooperation with FCC hearing examiners of the 
Federal Communications Bar Association. 

I think perhaps I should have added, Mr. Chairman, that last year 
I was, and am continuing this year, vice chairman of the special com- 
mittee on the Federal Practice Act of the American Bar Association. 
Last year | was chairman of the standing committee on civil service 
of the American Bar, and this year I am chairman of the subsection 
of the committee on hearing examiners of the American Bar Adminis- 
trative law section. 

I would er to associate myself with the view expressed by Mr. 
Sellers, Mr. Cragun, Mr. Beelar, and Mr. Benjamin. I think the 
answer to that first question, namely, “Should the clearly judicial func- 
tions of the administrative agencies be divorced from them and lodged 
with the Federal courts,” is “Yes, and into specialized courts.” 

I think the specialized courts will do the thing that so many of the 
gentlemen have been questioning here, insert expertise. It is true 
when agencies are set up they do not always appoint people to them 
who are expert in a particular subject, but they soon get to be; and 
that, of course, would be true of the courts. 

I would like to take this opportunity, if I may, to answer Congress- 
man O'Hara with regard tothe McFarland Act. 

[ understood him to say that probably the McFarland Act went a 
little too far. As a hearing examiner of the Federal Communica- 
tions Commission for 9 years—— 

Mr. O'Hara. I did not mean to do that. 

Mrs. Lirvin. I guess perhaps that was the response. 

The Cuarrman. I will throw this in here. I participated in that, 
and I do think in some instances it went too far, and I would like. 
to hear what you have to say. 

Mrs. Lrrvin. Very well, I will be glad to answer you, Mr. Chairman. 

Asa hearing examiner of the Federal Communications Commission 
for a matter of 9 years operating under the McFarland Act, I may say 
to you I find it no problem. It seems to me that if the Commission 
as well had been included under this act, and if the language here, 
that 

In the performance of his duties no examiner conducting or participating 
in the conduct of any such hearing shall advise or consult with the Commission 
or any member or employee of the Commission except another examiner par- 
ticipating in the conduct, with respect to the initial decision in the case or 
with respect to exceptions taken to findings, rulings, or recommndations in 
the case 
if that same language had applied to Commissioners, it seems to me 
you would have your answer. 

No, let us interpolate and put in here, “No Commissioner conducting 

r participating in a hearing shall advise,” and if that language had 
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been made to include Commissioner deciding a case should do so, 
you would have your answer here to persons who might propose 
influence of Commissioners or who might try to. Because here you 
would have a statute the violation of which is punishable by a fine 
and by imprisonment. 

It seems to me if a hearing examiner can conduct a case with no help 
on the outside from anybody except the witnesses before him, which 
is as it should be, there isn’t any more reason why the Commission 
cannot decide it on that basis. Certainly the Commissioners are as 
smart or smarter than the hearing examiners. 

The hearing examiner can call before him, and with the help of the 
attorneys who practice before the examiner, any witnesses that are 
necessary to a determination of that case, and they do constantly call 
before them expert witnesses who testify on all manner of engineering 
and accounting and finances and whatnot which have to go into a case ; 
and after that record is closed, then the hearing examiner is bound by 
that record, and so should the Commission be. 

I see no reason why, Mr. Chairman, and with great respect, I see no 
reason why that goes too far. I think it goes exactly far enough. 

The Cuatrman. Thank you very much, Mrs. Litvin. 

Do you agree with the statement which was made by one of the 
panelists a moment ago that among the primary responsibilities of the 
commissioners of the various regulatory agencies was in the field of 
policymaking ? 

Mrs. Lrrvin. Yes. 

The Cuarrman. And the primary responsibility of the courts in 
their work is in the field of judicial interpretation of law / 

Mrs. Lrrvin. Yes. 

The CHatrman. That being true, what would be your comment on 
how a commissioner can, then, consider and deal with policies with- 
out conversation with people who have to do with the formulation of 
those policies ¢ 

Mrs. Lirvrx. Well, I think you are confusing two things. You 
are confusing the administrative part of the Commission with their 
judicial functions. And that is why it seems to me that it would be 
well to have the Commission handle the administration functions, but 
the clearly judicial functions be handled by a specialized court. 

The Cuamman. What would you do with the policymaking func- 
tion, then / 

Mrs. Lirvin. Well, the policymaking function would have clearly to 
do with the administrative matters and would be handled by the Com- 
mission 

The CHairMan. You do not think, then, that—— 

Mrs. Larvin. Just as Congress handles—— 

The CuatrmMan. That the assumption of a function of a commis- 
sioner having to do with administration and in the field of policy- 
making as with a particular administration which might want. to 
propose certain things, overlaps, then, with the judicial processes of 
that particular problem ? 

Mrs. Lirvrn. Well, Mr. Chairman, you will get cases where they con- 
verge, and those will be difficult cases that we will have to make a 
judgment on as they arise. But by and large, you will be able to 
segregate the things that are clearly policy ymaking and administra- 
tive from those that are judicial. 
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There are some cases, we have found, where they do converge, and, 
as they say, hard cases make bad law, and those cases we will have to 
deal with as we come to them. 

The CuarrmMan. Well, I thank you very much for your comments. 

I believe we will adjourn until, let us say, 2:15. Is that satisfac- 
tory ¢ 

Just a moment, so I might announce the program this afternoon. 
I would appreciate each of you returning at 2:15, and I think it 
would be appropriate or at least it would help this record to proceed 
with this discussion for a little while longer before we get into the 
other problems. 

I might also indicate that the program of the committee is rather 
full, and we are going to not impose on you, we hope. We are grateful 
for your willingness to come here and joi us in this discussion. 

I do not know in my experience here when we have had a greater 
array of talent in the field of any subject than we have here today on 
the discussion of these topics and subject matter which has been 
arranged by the staff with the help of Mr. Deale and others, for which 
we are very grateful, of course. Consequently, we will limit our dis- 
cussions to such as we have had this morning until everyone has had 
an opportunity to make some comment, if he desires to make a com- 
ment, regarding this important subject. 

The committee will recess until 2: 15. 

(Whereupon, at 12:50 p. m., the subcommittee recessed, to recon- 
vene at 2: 15 p.m., of the same day. ) 


AFTERNOON SESSION 


The Cuairnman. The committee will come to order. 

When the committee recessed for the noon hour, we were in the 
process of discussion of topic No. 1 by various members of the panel 
and our guests here today. The attorneys were having their say, and 
appropr F ately so, of course, on this subjec t matter. 

Now I would like to ask Mr. banat of Chicago, if he has any 
comment or any quest ions regi irding topic 1 , 

Mr. Tuomas. I do, Mr. Chairman. Shall I give my background? 

The Cuairman. If you don’t mind, briefly, as the others have done. 

Mr. Tuomas. I attended Stanford, UCLA, graduated UCLA, 1934 
got a bachelor of laws degree from the university law school in 1937. 
Was in private practice In San Francisco until 1941, specializing in 
the transportation field, and since 1941 I have been an attorney with 
the Santa Fe Railway and I am now general attorney and commerce 
counsel at Chicago. 

I have been a member of the association of practitioners before the 
Interstate Commerce Commission for a number of years, and am also 
a member of the American Bar Association. I was chairman of a 
special committee on administrative law for the ICC Practitioners 
Association for 3 years, and am now chairman of their legislative 
comiunittee. 

The Carman. Thank you very much, Mr. Thomas. 

Mr. Tuomas. At the risk of a little more repetition, I want to say 
something further about the subject of reparations from the st: and- 
point of this question of transfer of judicial functions to a court. 
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What I want to emphasize, I think Mr. Davis covered a number 
of points which could be described as practical considerations in- 
volved in determining where these functions should lie. And I want 
to illustrate the importance of these practical considerations with re- 
spect to this function of reparations. 

The question of the importance of uniformity has already been 
discussed by Mr. Ginnane and Mr. Davis, and I agree with what they 
have said about that, but I think another important question is, Is 
the present setup satisfactory ? 

It seems to me that definitely, as far as the handling of repara- 
tions by the ICC, it is. I say this in speaking, expressing views that 
represent the view of practically all those who practice before the 
Commission. 

I have heard the assertion made that some of the bars of these Fed- 
eral agencies are satisfied with what is done there because they repre- 
sent the regulated industries and because they have the agency doing 
their will. 

Well, I am not speaking in any such capacity. I am not speaking 
for the railroad ¢ apacity, but speaking for an association, probably 
half of whose members represent shippers, and as to those who repre- 
sent carriers, they represent, as you well know, competing carriers 
with very adverse and antagonistic interests in many respects, and 
their attitude toward the Commission is definitely reflecting years and 
years of what they consider as pretty decent administrative law. 

Now when we look at reparations from this standpoint, going be- 
yond uniformity, I want to supplement a point that Mr. Davis made 
about expense. He talks about expense to the Government. I am 
going to talk about expense to litigants. 

The reparation cases, many of them, involve small amounts of 
money. ‘There are a great number which are handled by the Com- 
mission. They are handled very often under very simple procedures. 
They are a small reparation case, by a shipper in Los Angeles, which 
can be handled entirely by mail. ‘The case is made on affidavits, the 
defendant carrier makes its case on aflidavits. If there is a need for 
cross-examination, certainly there must be a hearing for it, but gen- 
erally speaking, there is none, and these matters are decided on these 
affidavits, quickly and satisfactorily, and the expense to the ligitants 
is minimal, and I think that is an important consideration. 

If I were speaking solely for the regulated industry, I might say 
we would like to take them into court and make it tough for them. But 
if we are looking at the overall public good, this simple method of 
handling this mass of reparation complaints i is in the public interest. 

There is even a simpler method. Very often they are handled in- 
formally, without even these affidavits. That is when the carrier is 
willing to pay reparation, and the only thing done there is that the 
Commission checks to see there is no question of rebating or any- 
thing illegal involved, but I just wanted to mention those matters as 
an indication of the kind of practical consideration that ought to be 
given to any suggestion to transfer these functions. 

Thank you. 

The Cuatrrman. Thank you very much, Mr. Thomas. 

I wonder if Mr. David Peck, of New York, would have anything 
to say. 

Mr. Lisuman. He is not here. 
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The CuatrmMan. He is not here? 

May I inquire if any of the other lawyers here would like to make 
any comment at this time ¢ 

Mr. Haas. I am Theodore H. Haas, graduate of City College of 
New Y = k, Columbia University Law School, 8 years of private prac- 
tice in New York and Washington, D. C., almost 19 years of experience 
as a Government lawyer, beginning in the Department of Justice as 
special attorney in 1939, and serving for a few months on the At- 
torney General's Committee on Administrative Procedure, and among 
other posts, project attorney of the War Relocation Authority in their 
largest project for 2 years, Chief Counsel of the Bureau of Indian 
Affairs for over 6 years. And for almost 4 years, Chairman of the 

soard of Contract Appeals of the Interior Department, which posi- 
tion I now hold. 

| have also been active in bar associations, being chairman at 
present and also previously of committees in the administrative law 
field of the Federal Bar Association, American Bar Association, and 
the District of Columbia Bar Association. 

‘The views I express are solely my own, however. 

‘The same year in which the Administrative Procedure Act was 
passed, 1946, the Federal Government passed a law known as the 
Federal Tort Claims Act. In this law, the Congress waived the 
sovereign immunity of the United States with respect to many tort 
claims against the Government which had previously required reme- 
dies by legislati ive private bills. 

The Congress gave a dual remedy with respect to claims amount- 
ing to a thousand dollars and less. A claimant could either go to a 
Federal court in the place where the accident happened or the claimant 
lived, or else seek an administrative remedy by filing the claim with 
the agency concerned. 

Just as in the cases mentioned by Mr. Thomas, most claimants, 
whether or not they are re presented by counsel, seek the administrative 
remedy, at least, at the outset. They can, if the claim is denied, then 
turn tothe courts. 

Now, here is an instance involving all of the agencies of the Fed- 
eral Government in which the administrative remedy, even though the 
function is clearly administrative adjudication with respect to these 
minor claims, has been found satisfactory by most claimants and their 
counsel. 

I wish to give one other illustration briefly where administrative 
adjudications also seem to meet with the approbation of claimants and 
their counsel in most cases. 

Without a statute, but rather because of contractual provisions, 
Government contracts in procurement, and in construction generally, 
use a standard clause which provides that in the event of disputes 
between the Government contracting officer and the contractor, an 
appeal may be taken in writing, if the written decision of the contract- 
ing officer is found defective by the claimant, a written appeal, within 

30 days, to the head of the agency or his authorized representative. 

Out of the thousands of claims arising, especially during and sub- 
sequent to World War IT, because of the cre: ation, first. of the Armed 
Service Board of Contract Appeals, of the Defense Department, and 
then subsequently, in over a dozen other Federal agencies, of Boards 
of Contract Appeals, the most recent one of which was established a 
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few weeks ago by the Post Office Department, the number of claims 
in which these Boards have decided not only difficult questions of fact, 

but also related questions of law, run into the thousands and although 
the Congress had given an additional remedy a few years ago, in a law 
known as the Wunderlich legislation, to the claimant, who can go into 
the courts, if the Board finds : adversely to the contractor and holder in 
part, despite the fact that the remedy to the Court of Claims, or to 
the United States district court, if the claim is under $10,000, is avail- 

able, in which a capricious or arbitrary act, action of a Sec retary of 
Interior, for example, or his authorized representative, a Board, has 
been taken, whether it be also for a lack of substantial evidence justi- 
fying the finding of fact or related question of law there has been a 

very “small percentage of cases brought into litigation. 

In fact, the litigants and their counsel frequently will plead that 
some case which the Court of Claims has held was not within the 
jurisdiction of the Boards, such as a breach of contract in which 
there was no provision for an administrative remedy, should be 
decided by the administrative remedy. 

So I think it is important in considering transfer of functions from 
administrative agencies to the courts, even though they may be 
clearly judicial in nature, to consider what, in fact, have law yers and 
their clients desired and found judicial. 

And I think the Congress has acted wisely, in frequently consider- 
ing some cases, either because the amounts involved were small or the 
adjudication can fit into the administrative process, not to judicialize 
these particular functions. 

The Cuairman. Thank you very much, Mr. Haas. 

Anyone else ¢ 

Mr. O’Hara. Mr. Chairman, may I ask Mr. Haas one question / 

The CuHarrman. Mr. O'Hara. 

Mr. O’Hara. Mr. Haas, that which you have spoken of is to a limited 
degree. Now, would you have any objection to the same privilege 
being given to the other administrative agencies where they would 
have the right to try it before the administrative agenc vy or before the 
Court of Claims, for ex: imple? Ortoaspecial court ? 

You have spoken of the most favorable side, where they have an 
election. But in what we are dealing with here, there is no election, 
isn’t that true of many administrative agencies ¢ 

Mr. Haas. Well, it seems to me there might be some processes that 
would better be in the Federal courts, but I think that the remedy 
in most cases lies in improving the administrative process and pro- 
cedures within an agency and also permitting clearly a judicial remedy. 
I think that the courts, overburdened as they are, might better deal 
with those eases which are important enough and involve sufficient 
money and interests so that the fine mac hinery of the courts could be 
better utilized in review ing administrative agency action. 

Mr. Lasuman. Mr. Chairman, I would like to interject a remark 
about this talk we have heard about the courts being overburdened. 
The steady parade of witnesses we have had here indicates the agen- 
cies are overburdened. The most common excuse we get for inaction 
is that they do not have the personnel to handle the workload. So this 
is a thing that cuts both ways. 

Mr. Haas. That is why I think the procedure should be improved 
of the administrative agencies, also. 
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But I might point out very frequently, sir, that the administrative 
agency remedy such as pretrial conferences and informal procedures, 


when used by the courts, have caused the speeding up of the judicial 
proc ess. 


STATEMENT OF EARL C. KINTNER, GENERAL COUNSEL, FEDERAL 
TRADE COMMISSION 


Mr. Kinrner. Mr. Chairman, my name is Earl C. Kintner, I am 
General Counsel to the Federal Trade Commission. I am a graduate 
of DePauw University in Indiana and of the Law School of Indiana 
University. 

I practiced law in Indiana from 1938 to 1944, when I entered the 
service. I served during the war as deputy United States Commis- 
sioner with the United Nations War Crimes Commission. I came to 
the Federal Trade Commission as a trial attorney in 1948 and became 
its General Counsel in 1953. 

In 1953 and 1954 I served as Chairman of the Hearing Officer Com- 
mittee of the President’s Conference on Administrative Procedure. 
I am currently serving my second term as president of the Federal Bar 
Association. I am a vice chairman of the ABA administrative law 
section, a member of the council of the antitrust section, ABA, 
member of the executive committee of the antitrust section, New York 
State Bar Association. 

I have had occasion to debate with Mr. Sellers and others on many 
occasions this whole question of the administrative court. I made 
available to Mr. Lishman for the committee’s information, views ex- 
pressed in the course of these debates. I am debating this question 
before the city bar of New York in December. I would not want to 
take this committee's time to debate the issues further from my stand- 
point here, except to say that I feel that in lieu of dismantling the 
administrative process and by removing the quasi-judicial functions 
from the administrative agencies across the board, and I believe that 
that really is the intention of these proposals emanating from the 
American Bar Association, that rather than doing that, it is my pro- 
found conviction that any shortcomings in the administrative process, 
any areas of lack of due process, any areas where improvement is 
needed, and there are many, as I can testify to from experience and 
knowledge, that those areas of needed improvement can be improved 
and the process be made to work satisfactorily in the public interest, 
given a spirit of good will and cooperation on the part of the bar 
generally, and I mean by that the attorneys employed by the agencies, 
the agency heads, and the attorneys who practice before the admin- 
istrative agenc ies. 

I feel that the heavy responsibility, the primary responsibility, lies 
upon the bar to make the administrative process work and to im- 
prove it. 

I believe that not enough has been done in this respect. I can cite 
you an example with respect to my own agency. Four years ago the 
antitrust section of the American Bar Association set up a subcommit- 
tee to study the rules of practice of the Federal Trade Commission and 
to formulate suggestions for improvement in those rules. 

That committee, without compensation, worked for almost a year, 
meeting weekly across the country, and in cooperation with the staff 
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members of the Federal Trade Commission interested in particular 
areas in which the committee was interested, out of that study the 
American Bar antitrust section subcommittee came up with a draft 
of rules which was submitted to the Federal Trade Commission. ‘The 
Trade Commission referred those rules, together with suggestions 
from its staff, to its own agency rules committee, and eventually the 
Commission itself, on the basis of all this work, issued a new set of 
rules, making substantial improvements in the processes of the Federal 
Trade Commission. 

After 3 years of experience with those new rules, a second subcom- 
mittee has been set up by the section of antitrust law and it has held 
2 sessions, 1 last week at the Federal Trade Commission, at which some 
8 or 10 senior staff people were made available, and spent the entire 
day frankly exchanging views with practitioners before the agency 
who were members of this subcommittee as to the problem areas. 

Lam sure, Mr. Chairman, and gentlemen of the committee, that out of 
this second study will come further improvement in the rules of prac- 

tice of the Federal Trade Commission. 

I feel that this can be done in every agency in the Federal Govern- 
ment, and done with profit, both to the public and to the bar generally. 

I feel that not enough has been done by the Government agencies 
toward implementing the excellent recommendations and thoughtful 
recommendations of the President’s Conference on Administrative 
Procedure of 1953 and 1954. 

We at our agency have done a great deal in attempting to apply those 
recommendations to the work of our agency. 

I understand that some of those recommendations are being lifted 
bodily by the new administrative agencies and incorporated into those 
agencies’ rules of practice. 

All of this requires good will and a spirit of cooperation on the part 
of both the Government attorney and the attorney who practices before 
the agency. 

Their interest, as I see it, are identical, and that is to secure equality 
and justice before the law, and to expedite the public’s business. 

That, I am sure, is the concern of this committee, too. And if more 
of this type of ree cooperative activity, on the part of the bar, 
were encouraged, I am sure that the burden on these committees of 
the Congress Soli be considerably lightened and I feel that at all 
times the committees of C ongress should keep a watchful eye on what 
the bar is doing, in carrying its full measure of responsibility in insur- 
ing that due process exists in this very, very important area of admin- 
istrative law. 

Thank you, Mr. Chairman. 

The CuarrMan. Thank you very much, Mr. Kintner. 

Mr. Wolverton. 

Mr. Worverton. Was that made a part of the rules and regulations 
of the Federal Trade Commission that you referred to in the first in- 
stance? You said the rules are now being revised. I am speaking 
of the rules up to the time of this current revision. 

Mr. Kinrner. The current rules are being reviewed by the section 
on antitrust laws of the committee on Federal Trade Commission, 
with the view to suggesting further improvements. 
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Of course, out of that will come suggestions, some of which the 
agency feels are unjustified, some of which it will feel are justified, 
and will adopt. There will be experimentation—— 

Mr. Wotvertron. What I want to know is whether the Federal Trade 
Commission has adopted this code of ethics, so to speak, or rules of 
practice. 

Mr. Kintner. We did adopt, sir, a revised set of rules of practice 
4 years ago. 

Mr. Wouverton. That is what I mean. 

Mr. Kintner. Arising in part, in large part, | might say, out of 
the study of our practice and rules made by the antitrust section of 
the American Bar Association. 

Of course, we had other suggestions, many from the staff of the 
Federal Trade Commission, and many from the Commission itself, 
the members of the Commission, and out of all that cooperative effort 
came this new draft of our rules of practice and that draft is now, 
years later, under a second study. 

I believe that the improvement of the administrative process should 
be a continuous one unremittingly carried on by the bar. 

Mr. Wotverton. Mr. Chairman, would it be appropriate if we 
have those rules and regulations that have been adopted made a part 
of the record at this point ¢ 

Mr. Kinrner. I would be very happy to supply a copy of our 
rules of prac tice. 

The CHarrman. Will you supply it for us and then we will deter- 
mine whether it should be received for the files or the record. If it is 
voluminous, why, then they can just be received for the files. 


Mr. Kinrner. Certainly I would be happy to supply copies for the 
information of this committee. 


The Cuarrman. Thank you very much. 

Mr. Wotverron. Are they very voluminous / 

Mr. Krnrner. No, sir. 

Mr. Wotverron. How many pages of typewriting / 

Mr. Kinrner. Quite a few, for the purposes of this record, sir. 

Mr. Wotverton. How many? We have gotten used to a volumi- 
nous record by this time. 

Mr. Kintner. Perhaps 25 typewritten pages. 

Mr. Wotverton. Have you had any reason to take any action under 
those rules? Has auybody been brought to account ? 

Mr. Kintner. We have been ope rating under those rules, Mr. Con- 
gressman, for the past 4 years. 

Mr. Wotverron. I say has anybody been brought to account, has 
there been any violation of the rules? 

Mr. Kinrner. We haven’t had any violations for ethical reasons, 
if that is the purpose of your inquiry. 

Mr. Worvertron. You think the adoption of those rules was suffi- 


cient to guarantee proper and ethical action by the participants before 
your ¢ ‘ommission ? 


Mr. Kinrner. I feel that they are, in the light of our experience, 


but I personally have no objection to incorporation of standards in 
legislation. 
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I think that that might well serve a salutary purpose. 

Mr. Wotvertron. That is all. 

The Cnatrman. Mr. O'Hara. 

Mr. O'Hara. Mr. Kintner, let me say in my early service in Con- 
gress there was a great deal of compl: aint, justly or unjustly, about 
your Federal Trade Commission. That is what precipitated my intro- 
duci ing a bill, and I wish I had had the support of some of the e loquent 
gentlemen I heard speak today, of an entire de novo appeal, particu- 
larly from the Federal Trade Commission. 

Let me say, in my own judgment, that the practices of the Com- 
mission which were somewhat, I am afraid, tinged with zeal rather 
than judgment at that time, was the result of this criticism which arose 
at that time, not only from members of the bar, but from the industries 
who were regulated. 

But this is the thing that I have never been able to absorb as a 
country lawyer, this business of your Commission, which is the in- 

vestigator, the indicter, the trier, the executioner, all handling it at 
the same time, and being able to be treating everybody fairly and that 
oftentimes the public and the citizen who is involved, I am wondering 
if he can possibly get a fair judicious treatment where you are dealing 
with human people and human frailties, who are actuated by the fact 
that they have indicted this person and as one juror said to me one time, 
“We should have convicted this guy of something. He wasn’t guilty 
of what he was tried for, but we should have found him guilty of 
something.” 

I wonder if some of that doesn’t get into your administrative pro- 
cedure where you occupy these various capacities which you do. 

What is your candid opinion of that, and do you object, and I am 
opening the door for you, why do you object to either a specialized 
court or a place for this citizen to go where he gets a trial and not 
just on the printed pages of the record, in an appeal court. 

Now I am opening the door for you to comment as you would want 
to comment. 

Mr. Wotverton. Before you comment, would you have any objec- 
tion to my calling his attention to the fact that while these may 
have been the thoughts of the country lawyer, that you have now 
been admitted to the bar of Washington. 

Mr. O'Hara. Thank you. (Laughter. | 

I have a card here which I would like to introduce in the record. 
{ Laughter. | 

Mr. Chairman, I am indebted to my colleague, who has embarrassed 
me by calling attention to the fact that last Friday I was admitted 
to the great District of Columbia bar. 

The CxHatrman. This is one instance where you are glad to be 
embarrassed. [ Laughter. | 

Mr. Kinrner. I am sure that Mr. O’Hara will have a long and 
prosperous practice in the District of Columbia here in view of his 
extensive experience and background here in Washington. 

The answer to your question with respect to the pros and cons of 
this administrative court proposal would take far more time than I 
feel fair to take from this committee, and the many other more able 
experts sitting around, clustered around, the committee. 

I should say that while, however, there is apparently an incon- 
sistency in having investigative functions lodged with the group that 
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also adjudic ates functions, that I think that experience has indicated 
that if sufficient safeguards are thrown around the adjudicative process 
that it will work, and will be able to handle the great complexity of 
legal matters that flow from the whole administrative process and 
which, I think, would utterly clog almost any court system that might 
be devised to handle the multitude of social and economic matters 
which flow from these multitudinous administrative agencies, some 
complex, some simple, but all multitudinous when totaled. 

[ would say that it is important at the maximum of due process 
and fairness be injected or some of the evils that you, Mr. O'Hara, 
feel can well exist, and soil the system. 

Mr. O°Hara. Well, I am thinking back to the days of—I have for- 
votten who the king was, but he had three hanging judges, and I sup- 
pose that no one had a technical objection to “the fact that they had 
due process, but they were hanged; and that is what I am concerned 
about in this problem, Mr. Kintner. 

After all, the question is whether a citizen is getting what he feels 
is his day in court, whether it is an administrative agency or whether 
itisa court of law. 

Mr. Kinrner. I think the answer hes in provision for court review 
of the decisions of the administrative agency. 

Mr. O'Hara. That was the very fundamental thing I started out 
with, and got no placeon. Icansay that. 

Mr. Kinrner. Well, what you had in mind, perhaps, was a trial 
de novo. 

Mr. O'Hara. That is right. 

Mr. Kinrner. I think that if there is adequate review of the agen- 
cy’s decisions, it practices and procedures, that constitutes sufficient 
safeguard for the citizen. 

Mr. O'Hara. Mr. Kintner, my argument with that was that a group 
of the very distinguished appellate judges, sitting looking at a cold 
record is one thing, and a trial court looking over the witnesses and 
deciding a lot of things that are terribly important is another thing, 
and that was my great argument for my trial de novo. 

Simply appe: ling, as so often happens, and it happens in the State 
administrative agencies as it does in the Federal Government, too 
often the courts have said : 

“Had we been tryers of the fact, we would have found differently, 
but the tryer of fact having found, and there being some evidence, we 
must sustain the tryer of fact,” which, to me, is saying another way, 
“We are just too lazy to overturn the verdict or the judgment of the 
trver of fact.” 

[t is not necessarily so, but it is a part of it, a part of the situation 
which we find, and I think you will find that this objection to the 
situation that exists today is because there is an honest fundamental 
feeling that the present appellate procedure does not give the indi- 
vidual the trial they should have; that is my view of it. 

Mr. Kinrner. Then, sir, I suggest that the remedy first to be tried 
is that of improving where improvement is necessary. 

I believe that we can do much in enhancing the status of the hear- 
ing examiner who, after all, is the tryer, the hearer of the facts, in 
these administrative proceedings, and in that respect I associate my 
<elf with the remarks made by Mr. Zwerdling. 
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I feel that there is much that can be done to improve the adminis- 
trative process by enticing into the Government service the most capa- 
ble hearing examiners that can be obtained, and then giving them a 
status in their agencies which will permit them to honestly and fairly 
try the facts as to make the initial decision for the agency. 

I would like to, with your indulgence, quote from Mr. Justice Jack- 
son. I think his remarks are, perhaps, appropriate in all of this 
area of controversy that engages our attention. 

Mr. Justice Jackson, sometimes a severe critic of the administrative 
process, did understand it rather well, and he said this: 

* * * From the very beginning the administrative tribunal has faced the 
hostility of the legal profession * * *. 

The administrative tribunal * * * is often penetrating into new fields where 
precedents do not exist. Its concern is with the future more than with the 
past, and it counts the probable progeny of is decisions as of more importance 
than their ancestry. 

* * * Those who dislike such activities of the Government as regulation of 
the utility holding companies, of labor relations, or of the marketing of securi- 
ties, rightly conceive that if they can destroy the administrative tribunal which 
enforces regulation, they would destroy the whole plan of regulation itself. It 
may be said that the administrative tribunal is the heart of nearly every reform 
which attempts to give a new validity to the rights of large numbers of people 
on the one hand against powerful interests on the other. 

* * * The record of the administrative tribunal in review of actual cases 
* * * gives no support for intemperate attacks upon administrative agencies 
as generally, or often, usurping, partisan, arbitrary, ignorant, or of doubtful 
integrity. * * * Each of these vices, when at times they do appear, may be 
matched by examples of the same vices in the judiciary. 

* * * We do not condemn the judicial process because judges err, but a large 
number of persons are condemning the administrative process just because ad- 
ministrators err. 


* * * The necessity for administrative tribunals is too apparent to permit 
the enemies of effective government to destroy them. 

I commend this statement to the committee’s attention. 

The Cuarman. Mr. Benjamin, vou had a statement ? 

Mr. Bensamin. Well, I wanted just to respond briefly to Earl 
Kintner, because, it seems to me, that what he has just read from Mr. 
Justice Jackson is wholly inapplicable to the question posed by the 
American bar proposal that the adjudicatory functions of the Federal 
Trade Commission be transferred toa trade court. 

The American bar proposal explicitly refrains from suggesting the 
transfer of regulatory functions to which Mr. Justice Jackson was 
referring. 

All that Mr. Kintner has an about the attempts of the Federal 
Trade Commission to improve its procedures seem to me really to 
support the American bar ils 

The Federal Trade Commission procedure has been the subject 
of consideration, probably, for more years than any others, starting 
with the notable work by Gerard Henderson many years ago in his 
Commonwealth fund report. 

The American bar is all in favor of improving the procedures so 
long as we are faced with the procedures being carried on by the Fed- 
eral Trade Commission and, in fact, the administrative law section 
cooperated with the antitrust section in this enterprise of working 
on the Federal Trade Commission rules. 

But the very fact that the Federal Trade Commission adjudicatory 
rules require so much consideration and revision seems to me an argu- 
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ment in favor of transferring those purely adjudicatory functions to 
the courts where, in our view, they belong. 

I would like to come back again to the essential point that all the 
American bar suggestions are is that where the machinery is essenti- 
ally that of litigation and adjudication, the courts can do it better than 
an agency. 

Agencies may work as hard as they can to bring their procedures 
closer to those of the courts, but why do that when you can have court 
procedures simply by setting up a specialized court to carry them out? 

Going back again to Mr. Zwerdling’s comment on expertness, which 
also comes through a great deal of what Earl Kintner has written and 
submitted to the committee, our proposal provides for the preserva- 
tion of that expertness by continuing the Federal Trade Commission 
as an investigatory and litigating body, which will present to the 
specialized court all the expertness that it now exercises in 2 or 3 
capacities, which seem to us conflicting. 

To put it briefly, it seems to me that what Mr. Kintner says does not 
at all support an argument against the trade court but, in substance, 
supports our proposal for a trade court. 

The Cuatrman. Mr. Bierbower ? 

Mr. Biersower. Mr. Chairman, I think, in answer to one of Con- 
gressman O’Hara’s latest questions and Earl Kintner’s reply, I think 
it is interesting to note that one of the last times Congress really faced 
up to this question of whether we should have one agency be the 
judge, jury, and prosecutor is when they looked at the renegotiation 
laws after World War II. 

One of the chief complaints at that time was based on the fact that 
the Pentagon, the Armed Services, acted as the prosecutor, judge, 
and jury in handling renegotiation cases. 

As a result of those complaints, the Congress at that time separated’ 
the functions, set up a new agency, the Renegotiation Board, which 
would act as judge, that is, would decide how much money you can 
make, completely independent from the armed services, which gave 
you the contracts. 

So, I do not know whether that is prophetic or not, but if Congress 
would face up to this question again, we might have some more support 
for the ABA position. 

I would also like to mention some areas, I think we are in agreement 
on here. I think the group is much more in agreement than we might 
be led to believe. 

I think Mr. Zwerdling stressed it most. I think everybody here is 
agreed that strengthening hearing examiners is a necessary step. All 
of the lawyers and bar associations are greatly in favor of it, and we 
think it is essential to the improvement of the administrative process. 

I think everybody is in agreement that the Independent Office of 
Administrative Practitioners should be established and carried 
through. It has been recommended by everybody who has ever 
studied administrative law, and I think everybody here is in agreement 
on that. 

Now, I think we are really not as far apart as we might seem to 
believe on the real fundamental question, and that is about the transfer 
of clearly judicial functions. 
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I think we are beggin ‘the question to a considerable extent, and 
I think that if we really do 0 get many of these clearly judicial functions. 
] a everybody agrees. they ought to be transferred. 

I do not see any solution other than what Professor Davis has sug- 
gested, and I do not want to misquote him, but I think that his 
approach is that you have got to take each agency and each function 
of each agency and analyze it one by one, and decide whether it ought 
to go to a court or not, and I think if a committee of Congress were 
to sit down and do that, they would make a great deal of headway. 

Thank you, Mr. Chairman. 

The Cuairnman. Mr. Pfeiffer, you might give your petition for the 
record. 

Mr. Pretrrer. Thank you, Mr. Chairman. 

Biographically, my name is Paul Pfeiffer. Lama hearing examine! 
employed by the Civil Aeronautics Board. 

I graduated from Yale College in 1937, and Harvard Law Schoo! 
in 1940. 

I was in private practice in New York City before the late war. 
and shortly thereafter in some rather spirited litigation against the 
Office of Price Administration. 

I joined the Government of the United States War Shipping Ad- 
ministration and Maritime Commission, and spent a year there. 

Lhave been a hearing examiner for 12 years at the Civil Aeronautics 
Board, and I wish to state that my opinions are my own. They have 
not been cleared by the Board. They do not represent the opinion 
of any member of the Board or its staff. 

The CuatrrmMan. Mr. Pfeiffer, off the record. 

( Discussion off the record. ) 

Mr. Prerrrer. My paper consists of points which I hope to bring 
out throughout all four panels, and I will only deal with those whicl 
are germane to this particular subject. 

I want to say that I agree with many of the things which Mr. 
Beelar stated this morning, but I cannot let go unchallenged the 
statement that hearing examiners at the present time do not have the 
power to control hearings. 

Even though we are one of Professor Davis’ less expensive per- 
sonnel, we do have a power to control hearings; but the trouble lies. 
I believe, in the way the statutes have been drawn in the statutes that 
we administer. 

For example, the term “public convenience and necessity” is so 
broad in its definition that lawyers, quite properly, are able to bring 
as evidence matters which are of considerable relevance, and which 
take a great deal of time and effort to process. 

Kvery examiner tries to give a litigant a full and fair hearing, and 
I think that Mr. Beelar would be the first to rise with indignation it 
the evidence that he presented on the part of his clients relevant to 
such a subject as public convenience and necessity, which is so broad, 
were excluded. 

Now, another reason why these hearings are so long is, as Chief 
Judge E. Barret Prettyman, of the District of Columbia Circuit 
Court of Appeals, has put it. He says that all too often lawyers 
seem to think it essential to the demonstration of their verility that 
they cross-examine every adverse witness. 
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Here again, the length of the records and the length of our hear- 
ings are due, I think, in part, to the desire, and a proper one, on the 
part of lawyers in the protection of their clients’ rights, to cross- 
examine at great length. 

Now, to the matter at hand, I do not agree that judicial functions 
of the regulatory agencies should be transferred to the courts. 

The courts are presently overburdened. Mr. Justice Thomas Clark 
gave a speech before the Federal bar convention this fall in which 
he stated, according to his studies, there are 75,619 cases pending 
before the Federal courts at the close of the last fiscal year. 

In addition, there are 96,012 new ones filed during that time. 

In 1 district it takes 4 years to get to trial; in others, 2 to 3 years. 

Now, I say, gentlemen, if you wish to create new judges, special- 
ized or otherwise, it seems to me that those judges should be assigned 
to clear up a docket that now exists, and not to take over the fune- 
tions which are being carried out by administrative agencies, 1 might 
say quite well, at the present time. 

Speaking from my personal experience, those matters before licens- 
ing-type agencies which deal with unfair competition, and an enforce- 
ment proceedings, the adjudication cases are given priority, and they 
are processed long before 2, or 3, or 4 years after the complaints have 
been filed. 

The matter of the expert consideration given by an administrative 
agency, I believe, has been covered very well by the panelists. 

An agency which keeps very close day -to-day contacts with wpe 
industry through the filing of reports, both operational as well : 
financial, is better able to adjudicate adjudicatory-type cases ies 
the court. 

Now, the point I would like to leave with you which, I think is 
most important falls im line with Congressman Wolverton’s line of 
questioning is this: 

It is all very well to enact a code of ethics, but I believe that there 
must be an agency which will enforce it, and that ageney, I think, 
is the one proposed under the title of H. R. 3350 and S. 932, the 
establishment of an Office of Federal Administrative Practice, with 
sufficient power to initiate investigations into wrongdoing, and for 
the improvement of the administrative practices. 

This bill would enact a code of ethics binding on all Government 
employees and representatives of litigants before the Government, 
both lawyers and nonlawyers. 

May I say, that I think there is more trouble with the nonlawyers 
than there is with the lawyers who have, in my experience, by and 
large, abided by the codes of ethics of their profession. 

Mr. Worverron. Would you give me the number of that bill again / 

Mr. Prewrrer. H. R. 3350, and 8S. 932, the bill to establish the Office 
of Federal Administrative Practice. 

Mr. Wotverron. Who introduced them ? 

Mr. Preirrer. Introduced by Senator Hennings, I believe, in the 
Senate, and by Congressman Fascell in the House. 

This bill would also provide a Federal Grievance Committee to en- 
force provisions of the code of ethics against Government lawyers 
or officials and private practitioners. It would establish a legal career 
service, and enhance the status and financial security of hearing 
examiners. 
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It should not be necessary for a disappointed litigant to come to 
the Congress with his complaints. 

If there is wrongdoing or unethical behavior, the Office of Admin- 
istrative Practice should be the forum for such complaints emanat- 
ing from the Government about an attempted effort of influence by 
litigants, and emanating from litigants relating to improper pro- 
cedures within the Gover nment. 

At the present time there is no agency charged with adjudicating 
grievances or improving administrative procedures. 

The Civil Service Commission, which controls the qualification and 
compensation of hearing examiners, does not have the staff or the 
familiarity with the administrative process to regulate administrative 
procedure. 

Men of judicial and administrative experience are required. There 
is no inspector general of the administrative agencies, and one should 
be established. 

Need for such an office has been shown by the revelations in the 
hearings of this committee, and if prompt steps were taken to enact 
the legislation to establish such an office, many of the evils which 
have come to light here would not be repeated. 

That is all I have to say at the present time. Thank you very much, 
Mr. Chairman. 

The Cuatrman. I share Mr. Wolverton’s viewpoint, in looking 
over his bill, 3350, that it is rather voluminous, if not a far- reaching 
bill, and obviously would create a great many new Federal jobs. 

[ Laughter. ] 

( Discussion off the record. ) 

The Cuatrman. I think that since we have heard these expressions 
of the views from those in Government service and experience in the 
field of administrative law, and the lawyers who practice before these 
agencies and the courts, and the very splendid presentation of the 
panel on this subject here, before we close out this discussion on topic 1, 
it would be appropriate, I think, to give these professors who are 
here an opportunity to give some views thereon as to what they have 
heard this morning and this afternoon, or any other comment they 
wish to make on this subject. 

I wonder if I might ask Mr. Broden if he has any comment. 

Mr. Bropen. I just have two, Mr. Chairman. 

My name is Professor Broden, with the University of Notre Dame 
Law School. 

I have a doctor of laws degree from the University of Notre Dame 
Law School, a doctor of laws degree from the University of Chicago 
Law School; law clerk to the appellate court of Illinois, and counsel 
tothe House Judiciary Committee. 

I appreciate very much the invitation of the committee to partici- 
pate and, as I say, I have just a couple of comments. 

I think Mr. Bierbow er made a very perspicacious comment when 
he indicated that we are presently probably quite close together. 

It seems apparent ‘that every one is in agreement with the panelists 
that the fact of abuse is not necessarily at all the reason for abolishing 
agency actions. 

Second, as to the American Bar Association provisions which are 
limited in their indication of the judicial functions that would be 
transferred, I think we are all troubled a bit by the fact that the 





. 
. 





ADMINISTRATIVE PROCESS AND ETHICAL QUESTIONS 53 
basic reasons given—and this stems from the task force of the Hoover 
Commission through the task force, and down to the modifications 
that were made on these proposals by the committee under the able 
chairmanship of Mr. Sellers—are heavily loaded by a conceptual 
approach. 

I do not know that this is necessarily the only reason that the 
men have in the American Bar Association for adopting the position. 

I am inclined to think it is not. In other words, the only reasons 
that were given are the fact that clearly judicial functions obviously 
belong in the courts. 

Well, I wonder if the history of our country demonstrates the 
validity of this proposition. 

I think it is perfectly clear from the very first Congress, that judicial 
functions relating to veterans’ benefits have been in administrative 
tribunal; that Congress itself has performed adjudicatory functions 
from time to time. 

We all know the Executive has vast adjudicatory functions to per- 
form. 

So I just do not think that the history of our country demonstrates 
any unalterable apriori judgment that so-called clearly judicial func- 
tions belong in the judiciary. 

Finally, ‘T think that the Congress has demonstrated throughout 
the history of our country that there are times when, for practical rea- 
sons, certain functions can best be performed by a given group from the 
veterans’ benefits all the way down to the present day Subversive 
Activities Control Board, and that this fact of American history can- 
not be ignored. 

The indication by many members that the practical considerations 
are the things that the Members of Congress must evaluate just can- 
not be overlooked, and I would not want the committee to think that 
this apriori concept of “judicial” is anything that is necessarily going 
to solve this problem. 

In conclusion, I would like to take as my text the comment of the 
common law by Mr. Benjamin’s illustrious employer, Mr. Justice 
Holmes, that the life of the law has not been logic, but it has been 
experience . 

The Cuarrman. Thank you, Mr. Broden. 

Mr. Byse ¢ 

Mr. Byse. Mr. Chairman, it is quite difficult for me to resist the 
opportunity to make a little speech here, but I am interested in hearing 
what Mr. Gatchell and Mr. Beelar and Mr. Newman are going to 
say so, I guess in congressional parlance, I pass. 

Mr. CuatrMan. Mr. Miller? 

Mr. Mitier. Mr. Chairman, I think it is asking a lot for a law pro- 
fessor to remain silent, but I think we heard about all of the relevant 
factors raised here in developing questions today, although it seemed 
to me I would like to make just one point. 

The CHarrMan. Yes. 

Mr. Miturr. The discussion over all has been on what I would call 
a high level of abstractions. 

In order to answer in a meaningful way the question which has 
been posed here, it seems to me we would need some detailed studies 
of specific areas for these functions that are being carried out. 
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Without those, I do not see how we can answer the question in the 
abstract or give an overall yes or no answer. 

The second point I would like to make is simply this: that a form 
should not be overexalted. The substance of what is going on should 
be the main criterion. 

The fact that we call one body of men a court and another an agency 
does not seem to make much difference, to me. 

We can just as well call them acourt. The fact, however, that sepa- 
ration of functions between 2 bodies of men, 1, a court, and 1, an 
agency, might further what Mr. Justice Brandeis said: 

The inevitable conflicts of our separation of powers does help us to pre- 

serve our liberties and our freedom— 
I would just like to make one—I would just like to underscore that a 
bit, by saying that I think among the three chief panelists I detected 
what might be called a concept of efficiency or overemphasis on the 
concept of efficiency or expediency, or convenience, saying that this 
should be emphasized more so than what might be said. 

But to me, the overriding criteria, here, are first, fairness to the 
litigants and, second, furtherance of the public interest in a broad 
sense. 

I have nothing further to say at this time. 

The CHatrman. Thank you very much. 

I think the record should show that Mr. Byse is a law professor 
at Harvard Law School. That is true, is it not ? 

Mr. Byse. That is right. 

The CuatrMan. Are youa graduate of Harvard, Mr. Byse? 

Mr. Bysr. No, sir. 

The Cuatrrman. What is your background ? 

Mr. Byse. O. K. 

The Cuatrman. I want to get it all in the record. 

Mr. Bysr. I thought I would give it tomorrow when I made by 
main statement. 

The CHarrMan. Very well, we can wait until tomorrow. 

Mr. Miller? 

Mr. Miuter. Yes. 

[Tam a graduate of Stanford University Law School. I have had a 
year’s graduate legal training at Yale Law School. 

I have been on the faculty of George Washington University, and 
at Emory University Law School, and I have had between 2 and 3 
years’ experience in the Department of the Air Force. 

The Cuarrman. Thank you, Mr. Newman ? 

Mr. Newman. Mr. Chairman, since I am scheduled for later in the 
afternoon, I think I will pass. 

The CHatrMan. Very well. 

I am sure we could continue the discussion on this subject over a 
long period of time. 

I am inclined to agree with what Mr. Miller has said: that it is a 
subject that can very well be analyzed ad infinitum in order to get to 
the facts and really break it down, but time, of course, is important, 
too. 

So, with the thanks of the committee to the panelists on this topic, 
we will proceed to the next topic on the subject of “Should the legisla- 
tive functions of administrative agencies be restricted 2’ 
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We have Mr. Gatchell, General Counsel to the Federal Power 
Commission; Mr. Beelar, who has already testified for the record; 
and Professor Newman, who will participate. 

Mr. Gatchell, I believe you are the first to present your views on the 
subject, as a member of the panel. 


STATEMENT OF WILLARD W. GATCHELL, GENERAL COUNSEL, 
FEDERAL POWER COMMISSION 


Mr. Garcuetn. Thank you, Mr. Chairman. 

My name is Willard W. Gatchell, and I am General Counsel of the 
Federal Power Commission. 

I graduated from George Washington Law School in 1927, at which 
time I was serving as_an assistant clerk to the House Committee on 
Interstate and Foreign Commerce. 

The Cuarrman. That is this committee, is it not ? 

Mr. GATCHELL. Yes, sir. 

The CuarrmMan. Yes. 

Mr. GatcuetL. Where I served for 4 years, sir. 

[ went with Federal Power Commission in March of 1931, having 
been with that agency since that time, and I will confine my remarks 
primarily, but not exclusively, to that agency, and those regulatory 
agencies of a similar nature, namely, the ICC, C AB, FCC, SEC, and 

Federal Trade. 

Mr. Chairman, the question assigned to this panel has to do with 
legislative functions, and I think that it will save the time of the 
committee if my printed statement is inserted in the record without 
reading it, and I just hit the highlights. 

The CuHatrMan. Let it be received for the record. 

Mr. Gatcneti. Thank you, sir. 

These regulatory agencies were established principally for legisla- 
tive functions, and I might take the Federal Power Commission as 
the prototype for the purpose of this illustration ; although, of course, 
it is not the oldest of the six that I referred to. 

Originally, Congress passed many special statutes for the construc- 
tion of hydroelectric plants throughout the United States. 

Those franchises were subject to many defects, and led to the con- 
servation movement, which culminated in vigorous veto messages by 
Presidents Theodore Roosevelt and William Howard Taft, and, dur- 
ing the administration of President Wilson, a study was made of a 
‘comprehensive law which would enable Congress to have some con- 
trol over waterpower development subject to Federal jurisdiction. 

I might say that several committees were involved in that considera- 
tion: the Committee on Public Lands; the Committee on Agriculture 
having jurisdiction over forest reserves; the Committee on Military 
Affairs, on military reservations; and the Committee on Irrigation, 
having to do with reclaiming; as well as the Committee on Interstate 
and Foreign Commerce, which was in conflict on navigable streams 
with the Committee on Foreign Affairs. 

Now, I mention that to show that there is in each one of these agen- 
cles, as certainly in the Federal Power Commission, a very definite 
interest by Congress in some very serious problems. 

Originally, those problems centered about the development of water 
resources and, therefore, the issuance of licenses, the issuance of certifi- 
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cates of public convenience and necessity, the approval of mergers and 
security issues; those are essentially legislative functions. 

Congress has dealt with those matters ‘and also has dealt with things 
that are in the field of what we might call ratemaking, so I would 
regard most of the functions of these regulatory agencies as being 
primarily legislative. 

We have been dealing this morning so far in question 1 of what 
we call judicial. The difficulty that has arisen in the discussion of 
isolating judicial functions is a minor difficulty in comparison with 
trying to isolate the legislative functions of the regulatory agencies 
to which I am directing attention. 

I doubt if legislative functions could be isolated, nor do I think 
that it would be possible to isolate the judicial functions as they are 
exercised by these regulatory agencies from the legislative or 
administrative. 

I mention that because if this committee gets around to a considera- 
tion of the proposal to judicialize those adjudicatory proceedings 
which you call—or Mr. Sellers referred to—as strictly judicial, you 
will find that inherent difficulty running throughout that considera- 
tion. 

Now, while there are just three proposals having to do with the 
tax, labor, and the other court, Federal trade courts, I notice that he 
mentioned also having in mind ultimately removing from the Inter- 
state Commerce Commission certain of its so-called judicial functions, 
so that the plan is not to stop with the three special courts, but to 
enlarge it. 

I think also the plan that the American Bar Association proposers 
have in mind for placing some restrictions upon the legislative func- 
tions is not confined to any single agency. 

I suggest to you that it cuts across in this way: At present the 
primary responsibility of our agency for example is to protect con- 
sumers, and that is the most important consideration that we have, 
the protection of consumers, which is afforded not only through the 
issuance of certificates so that there may not be wasteful competition, 
but competition will still be present in the issuance of certificates; 
and it is also directed to the regulation of the rates of those companies 
coming under the Commission’s regulation. 

Interstate electric utilities, interstate natural gas companies, and 
it is a fact that there is in the legislation, inherent in the legislation, 
a purpose by Congress, expressed to protect the consumers that you 
have something here which is not severable. 

Now, my basic objection to the proposals that have been presented 
in various bills and discussed in the ABA committees and elsewhere 
goes to the fact that they look more to the protection of private rights 
than to the fulfillment of a congressional purpose which has as its 
ultimate the protection of the publi 1c. 

It is this reversal of consideration from public considerations to 
private that I think the proposals have an inherent fallacy that should 
be considered. 

The unanimity which existed among the three panelists this morn- 
ing, I assure you, Mr. Chairman, ‘will not exist from here on. 
[ Laughter. | 

I have the highest regard for these two gentlemen. They are un- 
selfish. They have labored long and well and very capably, and the 
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fact that I disagree with them is merely that I think they are going 
down the wrong path. 

They are after the same thing that this committee is, and the same 
thing that we are, namely, a service to the public. But when you add, 
as they propose to do, when you add to the possibilities of interventions 
in agency proc eedings, when you enlarge the scope of appeals to the 
agency by taking up more intermediate appeals from the examiners 
to the agencies, when you propose review by district courts and more 
reviews of questions by certain courts of appeals, and enlarge the 
jurisdiction of the circuit courts of appeals, and when you enable the 
courts to go into questions of policy as well as questions of law, it 
seems to me that you are doing just one thing, and that is m: aking 
more expensive, more time-consuming, and more ineffective the 
regulatory process that has been established by Congress. 

It is this dispersion of responsibility that most seriously troubles me, 
and I care not whether the dispersal of this occurs, as it might well 
occur, under H. R. 3350, by placing the examiners in this independent 
corps of hearing examiners and ‘making them so independent that 
they do not have to pay any attention to the policy considerations 
of the regulatory agency. 

It seems to me that that is just as harmful as it would be to place 
in courts, which are completely isolated from the Commission, the 
complete responsibility over policies, for when you do either, you 
are destroying the basic purpose of Congress in seeing that you have 
healthy industries, which are really healthy, so that “they can serve, 
but which are not made so gigantic, so large and so awnceglilie 
powerful that the public is not protected. 

Now, it is the protection of the public that these statutes are designed 
to protect. We must have some agency which, as these agencies 
presently do, pick out this case and “another case and another case, 
and gradually build up their policy upon a backend of fact, so 
that the relevance of that policy to a statute can be checked against 
the facts in that particular case. 

I say to you, respectfully, that when you have this dispersion of 
responsibility, that centralization of responsibility goes, and there is 
ab mae any possibility of having an effective 1 egulatory agency, if 
there are restrictions upon legislative policy, legislative functions, "of 
these agencies. 

Now, I am unable to give you particularity in many of these details, 
because I do not know just what the present proposals are. 

I am a member of the District of Columbia Bar Association, and of 
their administrative law section. 

I am a member of the American Bar Association and their adminis- 
trative law section, and public utilities section ; a member of the council 
on public utility section; a member of the Federal Bar Association, 
and the national council of that association ; and also their administra- 
tive law committee. 

Now, in all of these functions and in all of our attempts to keep 
up with what is going on, the changes since the bills were introduced 
in the last session of C ongress, the changes in those bills have been 
many, and I do not know what they are. 

So I must deal in some generalities. But I am pointing out to you 
what to me are the basic inherent difficulties. 
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It will have to depend upon what is specifically proposed that this 
committee will know just what is actually in prospect, but unless 
there is some means provided for expediting these cases, you are going 
to have worse conditions than you have at present. 

Yet I say to you that I have not yet heard the basis upon which 
the suggestions are made in any respect where the bases for these 
recommendations are demonstrated to show evils that cannot be cured 
under the present situation. 

I do not mean to suggest in any regard that I want to maintain 
the status quo. I have been a maverick with the Federal Power Com 
mission on trying to change things from the very beginning. 

We are constantly changing things, and should. 

Our procedures are never static, and I hope they never become 
static; and we are presently engaged with the Federal Power Bar 
Association in an intensive study of how the procedures of the 
Federal Power Commission can be improved. 

So I say to this committee very sincerely that a at we are trying 
to do is to precisely do what these gentlemen who are appearing before 
you and urging what they call the American Bar Asssociation pro 
posals would do—we are trying to do precisely the same thing, but 
we think we are doing it with some practicalities in mind that they 
are completely disregarding. 

I want to mention in connection with this, as an American Bai 
Association proposal, I want to call this committee’s attention to 
the fact that these recommendations, as they have been embodied in 
bills introduced, are not proposals of the Hoover Commission, but 
proposals of the Hoover Commission task force. 

The Attorney General, Attorney General Brownell, wrote a letter 
to Mr. Ashley Sellers, chairman of the special committee of the 
American Bar Association, under date of August 2, 1955, and he 
said that: 

Chairman Hoover and five of the other Commissioners, including the Attorney 
General, did not vote for those recommendations because of their possibl 
consequences and possible increase in the expenditures of the Government. 

The Attorney General in his letter also stated that the effect of the 
proposals upon business and the proper administration of the Govern 
ment would be ge 

Now, gentlemen, I do not care whether I stay with the Federal 
Power Commission or not. 

[ think these proposals are indeed in many respect so drastic that 
they would render it utterly impossible to carry on effective regulatory 
action. 

gee complaint which we get more than other single complaint is 
del: Why does it take so long from the time the application is files 
oat ‘the Commission acts or some other action is indicated ? 

Now, in connection with delay, I think it would be well for this 
siiealitas to bear in mind what is apparently overlooked by some 
of those who want change, that not all people who appear in regu 
latory actions are interested in expeditious action. 

Many intervenors find it highly desirable to not only encourage 
delay, but to use every device open to them to delay agency action; 
and it is our constant purpose to seek to obviate these delaying tactics. 

We do not want some steps taken which will add to it. 
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I appreciate very much indeed the privilege of being permitted to 
come here before this committee, because the work in which you are 
undertaking a study is a work that seems to us to be very necessary, 
and one that should have very beneficial results. 

Having appeared before this committee so many times though, ] 
cannot pass the opportunity of saying that we have had legislative 
oversight of our actions on many many occasions by this committee, as 
well as by the House and Senate Appropriations C ommittees, and I do 
not fear those. I think they are wholesome. I think it is the only way 
Congress control can be informed many times as to what is going on. 

I do th: ink the committee for the privilege of making a statement. 

The Cuairman. Thank you, Mr. Gatche il. 

(The prepared statement of Mr. Gatchell follows :) 


STATEMENT BY WILLARD W. GATCHELL, GENERAL COUNSEL, FEDERAL 
POWER COMMISSION 


SHOULD LEGISLATIVE FUNCTIONS OF ADMINISTRATIVE AGENCIES BE RESTRICTED? 


Mr. Chairman and members of the subcommittee, it is a privilege to have an 
opportunity to appear before this distinguished subcommittee and to discuss 
in my individual capacity the basic question of whether the legislative functions 
of administrative agencies should be restricted. Having been with the Federal 
Power Commission since March 1931, my observations will be directed primarily 
to the functions of that agency and to those of independent regulatory agencies 
exercising similar legislative functions, such as ICC, CAB, SEC, FCC, and FTC. 

Legislative functions may mean in general the laying down of general or 
specific rules of conduct for the future, recognizing, however, that the definition 
is not that simple. Most utility reg pre- 
scribing of rules governing future action; e. g., authorizing facilities to be built 
and services to be rendered thereafter, or prescribing a rate thenceforth to be 
cahrged. The FPC has few adjudicative functions. The drafters of the Admin- 
istrative Procedure Act were confronted with a similar question in defining rule- 
making and adjudication, finally adopting highly practical concepts: 

“Rulemaking is agency action which regulates the future conduct of either 
groups of persons or a single person; it is essentially legislative in nature, 
not only because it operates in the future but also because it is primarily con- 
cerned with policy considerations * * * rather than the evaluation of a re- 
spondent’s past conduct.” * 

By reason of the care with which this panel discussion has been outlined and 
particular subjects assigned, and in order to meet some of the possible points of 
difference, it has seemed to me that a slightly broader range of functions to be 
classified as legislative could well be discussed than those the APA classifies as 
rulemaking, and this may give a better basis for weighing possible restrictions. 
Among the FPC functions which might fit within an inclusive definition of “legis- 
lative” are: 

(1) Issuance of substantive rules of general applicability. 

(2) Issuance of procedural rules of practice of general applicability. 

(3) Issuance of licenses under the Federal Power Act or certificates of 
public convenience and necessity under the Natural Gas Act. 

(4) Authorization of security issues, mergers, acquisitions, and abandon- 
ments. 

(5) Fixing or approval of rates. 

(6) Conducting investigations and at times issuing general or particular 
orders based on the record so made, or recommending legislation to Congress. 

These functions are analogous to functions which have been, historically, 
handled by the Congress or by State legislatures. As early as 1836 the Massa- 
chusetts Legislature reserved to itself the power to modify the rates of railroads. 
The legislative history of the Federal Water Power Act (as it was then called 
upon enactment) dates back to the antecedent agitation by conservationists and 





‘Attorney General's a ee on the APA (1947), 14. See also Gibson Wine Co. v. 
Snyder, 191 F. 2d 829 (C. A. D. C. 1952), especially the dissenting opinion by C. J. Miller. 

*Mass. Rey. Stat. 183 6, c. 81. See also Irston R. Barnes, The Economies of Public 
Utility Regulation (1942), p. 172. 
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to veto messages by Presidents Theodore Roosevelt and William Howard Taft, 
rejecting special franchises for waterpower development.*® After their consistent 
refusal to approve piecemeal authorizations, waterpower development was at a 
standstill until the Federal Water Power Act was approved June 10, 1920.*. The 
special authorizations for waterpower development toward which these veto 
messages were directed, as well as similar measures passed by Congress to bring 
the permittees under the General Dam Acts of 1906 or 1910, are precisely of 
the same legislative type as the license, certificate, merger, and security issue 
authorizations of the Federal Power Commission. 

Several possible lines for restrictions upon the legislative functions of these 
agencies are suggested: (1) Courts could be given a greater share of responsi- 
bility in lieu of or for review control over agency functions; (2) the agencies 
could be made to function more as courts; (38) Congress could assume greater 
responsibility either through a new committee or through existing committees ; 
(4) more detailed specific and comprehensive statutory statements of standards 
and criteria could be enacted; or (5) the executive departments could be given 
limited or general control over the independent regulatory agencies. 

As to further judicial control or the assignment of adjudicative or legislative 
functions to established or to especially created courts, there is much to be 
said. Perhaps I should confess at the outset an inability to be precise in some 
of my observations, for the various proposals for changes have been modified 
so frequently and so radically that I do not exactly know what is presently 
proposed nor what language is to be suggested for consideration by Congress. I 
might also add that the evils warranting many of the changes heretofore dis- 
cussed have not been brought to my attention, notwithstanding the obvious 
interest which we have in this whole subject by reason of the work in which 
the Federal Power Commission is engaged. 

Basically, the approach in many of the American Bar Association proposals 
has been to give supremacy to individual, private rights, and prerogatives with- 
out regard for public benefits or the present objectives of the regulatory 
statutes. In contrast with this approach, the present procedures and substan- 
tive statutes and agency rules, although recognizing and safeguarding private 
rights, primarily provide for protection of consumers and the achievement and 
promotion of public benefits for which concerted action is prerequisite. Thus, 
there would be a reversal of the present emphasis duly adopted by Congress in 
the statutes of the six regulatory agencies mentioned where the chief concern 
is in the public. Also, many of the proposals would disperse the present central- 
ized responsibility and open the way to additional delays, rendering the task 
of regulation more cumbersome and time-consuming without commensurate 
public benefits. 

It has been suggested, for example, that standing to sue should be given to 
more individuals and interests; that more finality should be given to the fact- 
findings of hearing examiners; that the consideration and adoption of general 
rulings should be more formalized, with more public participation and further 
delay; there should be more opportunity for intermediate appeals to the agency 
from rulings of hearing examiners and to courts from agency intermediate and 
final rulings and access should be provided to district courts and to more circuit 
courts than at present; and the courts should be allowed to substitute their 
judgment of the agencies and to decide policy questions which are presently con- 
sidered legislative. Also, the hearing examiners would be set apart in a separate 
examiner corps upon some unfounded premise that they are not presently 
completely independent in their judgments. 

In any event, further judicialization of the administrative process has funda- 
mental defects which should be carefully weighed before adoption. Some of 
the fundamental differences between judicial control and administrative agency 
control were pointed out by Circuit Judge Jerome Frank of the second circuit, 
whose observations are worth noting in this connection: 

“The truth is that much of the regulation of the affairs of citizens which 
the complexities of our civilization necessitates calls for a very considerable 
use of the administrative device, and that its use must be accompanied by 


2 President Roosevelt, Muscle Shoals, Ala., 1903, 36 Cong. Rec. 3071: Rainy River, 


1908, S. Doe. 438, 60th Cong., 1st sess.: James River, 1908, H. Doc. 1350, 60th Cong., 2d 
sess.; and his appointment of Inland Waterways Commission, 1908, S. Doe. 325, 60th 
Cong., 1st sess. President Taft, White River, H. Doc. 899; Coosa River, S. Doc. 949; and 


omnibus bill covering 17 projects, 48 Cong. Rec. 11796, all in 1912, 62d Cong., 2d sess. 

#41 Stat. 1063 amended in 1935 to add jurisdiction over interstate electric transporta- 
tion and sales and to change the title to Federal Power Act, 16 U. 8S. C. 791a—825r. 

5 Act of June 21, 1906, 34 Stat. 386, and act of June 23, 1910, 36 Stat. 593. 
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grants of delegated powers both as to the making of rules and the finding of 
facts. Complexity is our lot and we should not rail against its inevitable con- 
comitants. * * * The phrases ‘separation of powers’ and ‘a government of laws, 
and not of men,’ if properly construed, embody principles of the first importance 
in a democracy; but if so construed as seriously to cripple effective government, 
they will lead to democracy’s downfall, for, as the Federalist tells us, an in- 
effective government paves the way to anarchy and thence to despotism. Laws 
neither execute nor interpret themselves. Men must discharge these functions. 
Above all what we need is the selection of well-trained, honest, able men, con- 
scientiously obeying the laws, and imbued with the spirit of democracy, to 
serve as administrators and on the bench.” * 

The economic necessities and public demands for legislation establishing and 
later fortifying or restricting these administrative agencies seem at times to be 
forgotten in the present clamor for basic changes. These agencies perform exec- 
utive and judicial functions which cannot be effectively performed separately 
and apart from the legislative functions which are the principal purpose of the 
regulation. Indeed, the years of debate preceding the creation of the Interstate 
Commerce Commission in 1887, and of the Commerce Court in 1910, ran much 
along the same line of reasoning we hear today.’ 

The present statutory authorization for the Federal Power Commission may 
illustrate what I mean. Prior to 1918, proposed legislation for better Federal 
control over waterpower development embraced bills for waterpower projects 
affecting Government lands or affecting navigable waters of the United States. 
The Committee on Public Lands claimed jurisdiction over those projects to be 
located on the public domain and similar claims were made by the Committee on 
Indian Affairs for Indian lands, the Committee on Agriculture for forest reserves, 
and the Committee on Military Affairs for military reservations. The Committee 
on Interstate and Foreign Commerce contended for jurisdiction over navigable 
streams with the Committee on Foreign Affairs which had manifested special 
interest in boundary streams, particularly the Niagara which was regarded as 
having the greatest waterpower potential.” Eventually, a separate, special com- 
mittee was created in the House from three other committees at the suggestion 
of President Wilson, and the Federal Water Power Act was prepared and passed, 
establishing a Commission of three Cabinet members—the Secretaries of War, 
Agriculture, and Interior. 

The effort thus to keep this agency within the control of the executive depart- 
ments proved so unsatisfactory that in 1930 it was made completely independent 
under five full-time Commissioners who have no connection with any executive 
department. Although this independence was helpful, it still did not give to the 
agency complete freedom of action for it could not get into court without pro- 
ceeding through the President and the Solicitor General.’ This method of pro- 
cedure was so cumbersome that the constitutionality of the Commission’s licens- 
ing authority under the 1920 statute was not esthablished until 1940 in the famous 
New River case.” When Congress placed additional legislative responsibility 
on the Commission in 1935 as a part of its regulation of holding companies 
in the electric utility field it authorized the Commission also to be represented 
in any court through its own attorneys, and it has been able to obtain judicial 
determination of its jurisdiction and authority in many cases since that time. 

There is one feature of this present authority, however, which needs further 
attention by Congress. When Chairman Kuykendall was discussing the FPC 
legislative proposals before the House Committee on Interstate and Foreign Com- 
merce he referred to the fact that in order to appear in a proceeding in the 
Supreme Court the Commission must first secure permission from the Solicitor 
General of the United States who, of course, is under the Attorney General. 
Although Congress has expressly authorized the Commission to appear in court 
by its own attorneys,” the Supreme Court by rule has restricted attorneys on 
behalf of the Federal Government to those cases where authorization is given 


* Guiseppi_y. Walling, 144 F. 2d 608, 622-623 (1944). 

™See Arpaia, ‘‘The Independent Agency—A Necessary Instrument of Democratic Govern- 
ment,” 69 Harv, L. Rev. 483 (1956), at p. 488, footnote 20. The Commerce Court was 
created by act of June 18, 1910, 36 Stat. 539, and abolished by act of October 22, 1913, 38 
Stat. 219. It had reversed the ICC in 12 cases and been reversed in 10 of those by the 
Supreme Court. 

8 Jerome G. Kerwin, Federal Water Power Legislation (1926), p. 173; H. Rept. No, 715, 


oes Cong., 2d sess.; H. Rept. No, 61, 66th Cong., Ist sess.; S. Rept. No. 180, 66th Cong., 
st sess. 


* New Jersey v. Sargent, 269 U. S. 328 (1926). 
17, 8..v. Appalachian Electric Power Co., 311 U. S. 377. 
11 Sec, 814 (c), Federal Power Act, 16 U. S. C. 825m. 
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by the Solicitor General who, of course, is expressly authorized to represent the 
United States in any court case.” ; . 

To give point to Chairman Kuykendall’s recommendation that the Federal 
Power Commission should be free to go to the Supreme Court regardless of the 
views of the Solicitor General, a situation might well arise where there would 
be a conflict of policy between the Solicitor General and the Commission. By 
way of illustration, the Commission issued a license to the Idaho Power Co. 
for construction of three waterpower projects on the Snake River in the Hells 
Canvon reach. When Secretary Chapman was Secretary of the Interior, the 
then administration favored a single, high dam to develop this section of the 
Snake River and to be constructed by the United States. After considering 
the evidence presented, with vigorous support by witnesses for both proposals, 
the Commission found that as a matter of cold fact the three-dam proposal would 
be more economic and issued a license. This license order was affirmed by the 
Court of Appeals for the District of Columbia Circuit, and the Supreme Court 
denied certiorari, the Solicitor General having supported the Commission com- 
pletely.“ If, as a matter of Executive policy, the President, the Attorney Gen- 
eral, or the Solicitor General has been of the view that only a Federal project 
at this site was in the public interest, the Commission’s appearance before the 
Supreme Court might well have been prejudiced. While, fortunately, we have 
not been faced with this situation, there have been times when the Solicitor 
General has refused to file a pleading requested by the Commission and we 
have had to go into the Supreme Court without his support, his participation 
having been limited merely to authorization for the filing. The necessity for 
proceeding in this manner could readily be obviated by a statutory amendment 
of title 5, United States Code, section 309, withdrawing the authority of the 
Solicitor General to appear in court for the independent regulatory agencies, 
which are not and should not be under the executive departments. 

One proposal to secure closer judicial participation in the legislative func- 
tions of these agencies has been to extend the review authority of the courts, 
especially over intermediate decisions. The reasons why this was not done in 
the APA were stated in its final report on the Administrative Procedure Act 
by the Attorney General's Committee on Administrative Procedure (p. 76) : 

“In the whole of administrative law the functions that can be performed by 
judicial review are fairly limited. Its objective, broadly speaking, is to serve 
as a check on the administrative branch of Government—a check against 
excess of power and abusive exercise of power in derogation of private right.” 

The Commission is well acquainted with judicial scrutiny of its actions. After 
the Supreme Court on June 7, 1954, held that the Natural Gas Act applied 
to wholesale interstate sales and transportation of natural gas by independent 
producers,” our volume of court cases was increased threefold or fourfold so that 
we have had some experience with judicial examination of agency orders. 

Reviewing courts have never hesitated to decide jurisdictional questions nor 
questions of conformity to statutory criteria. Most of the time, however, they 
have refused to substitute their judgment on policy questions for the judgment 
of the Commission. At least one writer had advocated that judges render an 
independent decision when they feel a clear conviction as to statutory purposes, 
but that otherwise they should defer to rational agency interpretation.” 

The difficulty here is that political and social philosophies of reasonable 
men differ within wide limits and cannot be completely disregarded even in 
judicial pronouncements. In the words of Theodore Roosevelt : 

“The chief lawmakers in our country may be, and often are, the judges 
because they are the final set of authority. Every time they interpret contract, 
property, vested rights, due process of law, liberty, they necessarily enact 
into law parts of a system of social philosophy; and as such interpretation is 
fundamental they give direction to all lawmaking.” * 





12 R. S. sec. 359, 5 U. S. C. 309. 


13 National Hella Canyon Association, Inc. vy. F. P. C., 237 F. 2d 777 (1956) ; certiorari 
and rehearing denied, 353 U. S. 924, 978. 

% Such a situation arose in F. P. C. v. City of Detroit, 352 U. S. 829, 919. where cer- 
tiorari and rehearing were denied to review City of Detroit v. F. P. C., 230 F. 2a 810 
(C.A. D. €. 1955). 

18 Phillips Petroleum Co. v. Wisconsin, 347 U. S. 672. 

#*L. L. Jaffe, Judicial Review: Question of Law, 69 Harvard Law Review 239, 261 
(1955). An illuminating analysis of an impossible problem. 

7 Message to Congress. December 8, 1908, quoted approvingly by Mr. Justice Cardozo 


in The Nature of the Judicial Process (1921), p. 171. See also the 1958 Ross prize essay, 
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When judges review the substantive exercise of legislative functions, their 
individual philosophies may subconsciously or even intentionally tend to find 
expression. If, for example, the judges reviewing an agency order on natural- 
gas rates have an impression that the agency is not sufficiently vigorous in 
opposing rate increases (without knowing intimately whether that impression 
is well founded or not), it would be fairly easy to find some ground for reversing 
the Commission in a case where an increase had been allowed. Also, occa- 
sionally, courts might read into statutes substantive requirements limiting ap- 
parent agency discretion which has not been limited by Congress. Thus, the 
Federal Power Commission was required in fixing natural-gas producer rates to 
at least consider cost as a point of departure,” although the rate criteria sections 
of the Natural Gas Act, sections 4 and 5, do not so require. 

In adniinistrative actions, as in judicial actions, there is a tendency to follow 
precedents in order to avoid any charge of arbitrary or inconsistent action. 
Nevertheless, one of the reasons for using the administrative process rather than 
the ad hoc judicial process is that agencies are directed by Congress to look at 
regulated industries broadly and to exercise discretion in individual cases to 
bring about broader benefits to the public. Circuit Judge Learned Hand, of 
the second circuit, observed that commissions (and courts, too) sometimes tend 
to give way to reliance on precedents instead of investing their decisions with 
flexibility. He continued: 

“On the other hand, they do get an expertness and acquaintance with the 
subject matter that we judges cannot possibly have. The thing that teases 
me most, and I confess seems to be insoluble as far as I have been able to judge, 
is whereas the courts have a more widespread knowledge, it is nothing like the 
commissions’ accurate knowledge of the precise subject matter. Where are the 
courts to intervene? I am perfectly satisfied that somewhere along the line 
you cannot leave the last word with an administrative tribunal; I am sure that 
that will run in the end into a sclerosis that will be fatal. But how shall the 
judges, who do not know the intricacies, know when to intervene; and where 
and how? Do not say the Supreme Court will do it; they could not possibly 
do it. The amount of it is far beyond the power of any conceivable nine men. 
It must be somewhere further down and for ordinary judges. I wish I had some 
light on it; frankly I feel bankrupt.” ” 

If courts are to be given additional review authority over substantive legis- 
lative decisions of regulatory agencies, the observations of Judge Hand have 
real meaning. The place of the judiciary in the regulatory picture is not sus- 
ceptible of precise confinement or definition. But if, as seems to be generally 
recognized, the regulatory agencies are carrying out congressional policies, then 
the legislative policy responsibility must rest where Congress has placed it, or 
congressional purposes will be lost in a maze of ill-conceived and uncontrollable 
diversity. 

The Attorney General’s Committee on Administrative Procedure pointed the 
way in its final report (p. 78) : 

“We may expect judicial review in the performance of this function of con- 
trol, to speak the final word on interpretation of law, both constitutional and 
statutory. This is not to say that the courts must always substitute their own 
interpretations for those of the administrative agencies.” 

Judicial review is called for in section 10 of the APA to strengthen, rather 
than weaken, the principle requiring the exhaustion of administrative remedies 
before permitting court review. The Senate committee recommending the APA 
bill said that a party should not “wilfully fail to exhaust his administrative 
remedies and then, after agency action has become operative, either secure a 
suspension of agency action by a belated appeal to the agency, or resort to court 
without having given the agency an opportunity to determine the questions 
raised. If he so fails he is precluded from judicial review by the application 
of the time-honored doctrine of exhaustion of administrative remedies.” ” 

The necessity for prior administrative consideration of an issue, the Supreme 
Court has pointed out, is apparent where its decision calls for the application of 
technical knowledge and experience not usually possessed by judges.“ The 





' * City of Detroit v. F. P. C., 230 F. 2d 810 (C. A. D. C. 1955) ; certiorari denied, 352 
J. S. 829. 

1# Hearings before a Subcommittee To Study S. Con. Res. 21, Committee on Labor 
and Public Welfare, U. S. Senate, 82d Cong., 1st sess., p. 384 (1951), quoted in Gellhorn & 
Byse, Administrative Law (1954), p. 41. 


*”S. Doc. No, 248, 79th Cong., 2d sess., p. 21. United States v. Tucker Truck Lines, 
344 U. 8. 38, 36-37 (1952). 


Te peneren Power Commission vy. Colorado Interstate Gas Co., 348 U. S. 492, 501 
(1955). 
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proposals, therefore, to substitute untrained and inexperienced judicial discre- 
tion in complex utility operations for agency discretion would constrict the 
agency at every turn and abrogate many of the doctrines and limitations which 
have been so painstakingly evolved over the years. 

As for the role of Congress in controlling administrative agencies, it goes with- 
out saying that this committee or any other committee selected by either body of 
Congress has a right to examine freely and fully into the administrative proc- 
esses to determine whether the directives of Congress are being properly carried 
out, or whether new procedural or substantive legislation is indicated. As a 
start, Congress always has available to it the published orders of the Federal 
Power Commission and the other regulatory agencies and their recommendations 
for legislation. Furthermore, the thorough examination by Appropriation Com- 
mittees of agency activities is in itself congressional oversight as a result of 
which restrictions are occasionally placed on agency functions. Also, whenever 
amendatory legislation is considered in Congress, there has been heretofore very 
thorough exploration of agency action in the particular field under scrutiny. 

On the other hand, Congress can always amplify and refine statutory standards, 
although there are some real difficulties of a very practical nature with too much 
particularity. Deal Landis suggests situations where agencies understandably 
hesitate to make choices—despite clear authority to do so—because the issues 
seem so controversial or “the subject matter happens to be of such public con- 
cern that it is desirable to have the more democratic processes of our Govern- 
ment participate in the decision.”"” He therefore suggested reference to Congress 
of such issues. The Attorney General’s Committee on Administrative Procedure 
rejected this proposal as impractical. Is is extremely doubtful that such a 
scheme would be helpful except in most unusual circumstances. With the 
burdens already faced by congressional committees it would hardly appear 
feasible to secure in Congress deliberate, complete consideration of a multitude 
of perplexing questions submitted by the many independent agencies especially 
when Congress has established those agencies to consider technical aspects of 
regulation and the many attendant phases of public significance which Congress 
is not equipped to consider. Moreover, the agencies are always free to suggest 
legislative amendments as the need arises. 

Aside from a code of ethics for all governmental workers, the desirability of 
which is fully recognized, some of the other statutory standards could hardly be 
set out in great detail without impairing the flexibility which is essential in 
agency actions. By way of illustration, for many years Congress and State legis- 
latures have defined lawful rates which may be charged by regulated utilities 
to be those that are “just and reasonable” and regulatory agencies and the 
courts have together worked out many elements comprehended within that term. 
If Congress should now attempt to prescribe any single limiting formula by which 
alone, regulated charges could be found to be just and reasonable, complications 
would inevitably arise and flexibility be destroyed. The Federal Power Com- 
mission has been finding it extremely difficult to evolve a practical formula by 
which to fix the rates of independent producers of natural gas, and the solution 
is not yet in sight, for the interests of consumers must be adequately protected.™ 
Unquestionably, the requirement laid down by the court of appeals in the city of 
Detroit case, to which I referred, that cost must be used as a point of departure, 
has addded to the difficulties. Congress could, however, expressly authorize 
the Commission, when it finds the situation suitable, to consider certain factors 
for rate purposes in addition to or in lieu of other elements, thereby stating the 
congressional intent and fortifying the agency without limiting it to any single 
formula. 

It will be apparent from the statements submitted in this hearing that utility 
regulation is a technical and complex operation, differing not only in objectives 
in the several statutory determinations of Congress, but also in the methods 
and standards to be applied industry by industry. Insofar as the electric and 
natural-gas industries are concerned, the controlling “facts’’ for determination 
in a particular case may be hydrological, electrical, geological, chemical, indus- 
trial, economic, and financial. They require several kinds of engineers, scientists, 
economists, accountants, and other highly trained and experienced specialists 








2 Landis, The Administrative Process (1938), pp. 75, 76. 

% Report (1941), p. 120. 

*%In addition to considering the problem in many individual cases, the Commission 
attempted unsuccessfully to outline a usable formula in a general rulemaking proceed- 
ing to which it invited consumer interests, distribution companies, pipelines, producers, 
State commissions, and the general public. Docket No. R—142, initiated by order issued 
November 17, 1954 (19 F. R. 7696) and terminated December 1, 1955 (20 F. R. 8992). 
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for their observation and evaluation, with careful coordination in the use of 
the various technicalities of the specialists.” Furthermore, such statutory stand- 
ards as “public convenience and necessity” and “just and reasonable rates” and 
similar generalizations are not legal standards having any reality independent 
of the “facts” of a particular case. Rather, legal specialists must cooperate with 
technical specialists to develop the “facts” and “law” applicable in a given situa- 
tion and the consideration of “facts” and “law” interact to generate the deci- 
sions in which “facts” are indistinguishable from “law.” ” 

Moreover, the various elements, whether “fact” or “law” are neither static 
nor independent absolutes, but are relative and interdependent. Their selection 
and the weight to be ascribed to each are dependent, upon or affected by the 
inferences and conclusions drawn from their totality and a sound, final result 
is obtainable only by an overall balance, most frequently related to the industry 
involved. As a result, the reaching of conclusions and the taking of action 
thereon cannot be divorced from the observation, selection, and evaluation of 
the “facts” and principles of “law,” the entire process being an indivisible whole. 
Any attempt to divide that process between the agency heads and an independent 
corps of single factfinders (whether as examiners or as members of an admin- 
istrative court) who necessarily cannot combine the many special abilities 
required, would unavoidably sacrifice far more than it could possibly gain. 

Another aspect of agency regulation of utilities which is incompatible with 
the proposed separation of the factfinding function is the reality that in impor- 
tant areas of its regulation the agency must use a selective ad hoc approach 
to develop the application and implementation of the statutory standards to 
the problems subject to its jurisdiction. Instead of depending upon the acci- 
dental vagaries of private litigation to build a body of case law to fill the 
interstices of the statute ,the regulatory agency selects cases to be initiated with 
a view to extending and testing basic analysis and theory and broadening the 
existing body of knowledge in the areas most important to the overall regula- 
tion of the industries subject to its jurisdiction. Informing itself through 
extensive investigatory procedures, through analysis of comprehensive annual 
and special reports by the utilities, and through exercise of its statutory right 
of free access to all of the facilities and records of the regulated utilities, the 
agency initiates action first on the particular problems and in the particular 
cases in which the respondent utility’s views and presentation of facts are 
expected to be of maximum general value. 

These individual cases are important primarily as aids in the legislative 
process of prescribing rates or facilities and service for the future and laying 
out broad principles applicable to classes of companies or to types of operations. 
They are not designed for primary significance in the resolution of differences 
with the respondent companies on what the “facts” are. There cannot be 2 
drivers, much less 20 drivers. As has been said of attempts to destroy the 
independence of the ICC: 

“A primary principle of governmental administration, too often demonstrated 
to be sensibly questioned, is that division of authority over a single subject 
matter between coordinate agencies inevitably tends to produce competition, 
conflict, and inefficiency. The limits of a single subject matter may, of course, 
be expanded or contracted according to particular views, but unless there is 
some discernible natural dividing line between the authority of one agency 
and the authority of another, conflict is almost certain to occur sooner or 
later * * * The trouble with many plans for dividing the Commission’s powers 
is that they would materially emphasize this shortcoming, rather than remedy 
it.” 27 


> Thus, for example, the financial expert's analysis of depreciation as the recoupment of 
the investment made in long-lived plant from the proceeds of the sale of the total output of 
that plant over its entire life fixes the accountant’s problem of making a feasible and sys- 
tematic allocation of the dollar investment in that total output in order to determine, the 
cost of producing a particular unit of output at a particular time. The accountant’s prob- 
lem, in turn, determines the nature of the engineer's problem to estimate that total life 
and total output for each plant unit. The engineers, in their turn, may have to utilize the 
aid of economists and other specialists in estimating the part obsolescence will play in the 
life of the plant. 

# In the problem of depreciation referred to in the preceding footnote, both the account- 
ant and the lawver may have to advise on the signincance which must be given to the 
utility’s actual depreciation reserve and any excess or deficiency therein, or on the effect to 
be given a utility’s use of a different depreciation rate for income-tax purposes. We are 
presently before the fourth circuit for the second time on the Commission’s determination 
of a regulated electric company’s income-tax liability and credit under complicated inter- 
company arrangements. 

27 Board of Investigation and Research, Report on Practices and Procedures of Gov- 
ernmental Control, H. R. Doc. No. 678, 78th Cong., 2d sess., p. 120 (1944). 
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We do not resist improvements nor fear criticism, for we grow with the first 
and learn from the latter. Over the years the Federal Power Commission and 
its staff have on many occasions explored possible changes in its procedures. 
Prior to the adoption by Congress of the APA the Commission had placed into 
effect many of the procedures which the statute prescribed. An active bar 
association has long functioned among practitioners appearing in FPC pro- 
ceedings and the Commission has on several occasions cooperated in studies 
of particular procedures, one study now going on. Lest there be an impression 
that these are solely industry representatives, may I say that those who repre- 
sent consumer interests are as active and as vocal as those who represent large 
industry companies. 

In these discussions it is well to recognize that the objective of shorter, less 
expensive agency proceedings is not the goal of all who participate in proceedings 
before the FPC or any other regulatory agency. Where a certificate of public 
convenience and necessity is sought to serve new territory, it is to the economic 
advantage of competitive fuels and railroad, trucking, and barge-line interests 
to delay final agency action as long as possible. Likewise, if a competing pipe- 
line attempts to enter territory already being served by a certificated company, 
it may well be to the dollar advantage of the intrenched company to interpose 
obstacles to early agency decision. 

The Commission does not look with favor upon delaying tactics, but con- 
flicting economic considerations will always play an important role in any 
regulation. Also, the Commission has vainly sought to limit the number of 
interveners by trying to exclude parties who were already represented. We 
have not been very successful, but perhaps this committee could be of assist- 
ance by approving a statutory amendment. 

I would like to close by referring to one aspect of Government service which 
seems almost to represent the antithesis of the approach exemplified in the 
proposals for further judicialization of administrative agency action. Gov- 
ernment legal service, as indeed other service to the public, is not merely com- 
patible with the high ethical ideals and standards of the legal and other 
professions ; it presents the opportunity for practical application of those ideals 
and standards to activities of the widest public benefit. In serving the public, 
a Government attorney must be objective and as zealous to protect private 
rights as he is to advance the public interest. As Carr put it 
English Administrative Law (p. 168) : 

“The official lawyer certainly has a part to play in the bureaucratic hierarchy 
as a buffer between the executive and the law and perhaps even between both 
of them and the public. If there were any sinister or careless tendency on 
the part of the executive toward illegality or injustice or impatience with the 
law, he has the chance and the duty to correct it. His outlook is, or should be, 
wider than that of the administrators: he will instinctively be thinking what 
there is to be said on the other side; he will often have to advise whether the 
department can or cannot take a particular course. His independence is im- 
portant: subservient advice is useless. If he is concerned with the enforce- 
ment of the law, his work will bring him into specially close contact with the 
public.” 

Under these objectives, it should be possible to preserve in administrative law 
all of the basic concepts of fair play, equity, and proper expedition of decision 
toward which judges and attorneys are constantly striving in judicial activities. 
It is doubtful that these concepts would obtain if present proposals for modifi- 
eation of administrative procedures are adopted. 


The Cyaan. Well, there you have it from Mr. Gatchell. 
| Laughter. | 
The Cuairnman. Mr. Beelar? 


in Concerning 


STATEMENT OF DONALD C. BEELAR, ATTORNEY, 
WASHINGTON, D. C. 


Mr. Brenar. Mr. Chairman and members of the committee, my 
name is Donald C. Beelar. My identification has been given in the 
record. 

The Cnarrman. Let it go in the record at this point, I think, if you 
would like to have it with your statement here, too. 
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Mr. Brexar. I appear here on my own, and not in a representative 
capacity, and I am not advocating any views of the American Bar 
Association. 

I was assigned the second topic for leadoff discussion paper, namely, 
what I call the agency lawmaking problem. 

Mr. C hairman, any relationship between Mr. Gatchell’s summary 
of my statement and what I am about to say is entirely coincidental 
and unintentional. [Laughter.] 

This committee, in my judgment, is to be commended for prov id- 
ing this opportunity for law school professors, agency representatives, 
and attorneys in private practice to exchange views ‘and discuss with 
the committee on a bri ainstorming basis some of the important prob- 
lems associated with what we blithely call the administrative process. 

I have no allusion that these sessions will produce in the way of 
needed factual information, but I am hopeful this exchange will 
provide the basis and direction for a full inquiry which should be 
undertaken of agency machinery and operations. 

The agency is a problem because of its exercise of courtlike func- 
tions and legislative functions. These two different functions are of 
equal importance in any meaningful inquiry of the agency function. 
Lawyers are inclined to be litigation minded and for this reason most 
attention has been given to the courtlike functions of the agencies. 

It seems to me that the legislative side of the agency function may 
be like the dark side of the moon. It has not been very well illu- 
minated, but it may be very important to us. 

There have not been many songs written about the dark side of the 
moon, and I do not know whether what I have to say will be a melody 
or not, but the agency lawmaking function is a topic of unique con- 
cern to the Congress, and is a m: iter of great importance to the public 
and to the various industries which are governed by agencymade laws. 

Let me make a brief statement of the problem. 

The most significant development in the field of Federal supervision 
during the past generation has been the progressive shifting of legisla- 
tive powers from the Congress to the agencies and the increasing 
displacement of court functions by the growing number of administra- 
tive tribunals. The new arts such as radio, aviation, atomic energy, 
and now outer space, have been born into Federal supervision. At the 
same time, other activities in various lines of commerce have been 

shifted from local to Federal control, e. g., motor carriers and labor- 
management relations, and I should add here also Federal supervision 
of the telephone industry, which began by the Splawn report in 1934, 
and I believe Dr. Splawn is a member of the audience today. 

At least 40 percent of the telephone activity was brought under 
Federal supervision. 

The CnarrMan. I might interrupt by saying that Dr. Splawn was 
a consultant to this committee, a very splendid consultant, and we 
were very glad to have his services. 

Mr. Brerar. Also social security legislation, which brought the 
Federal Government directly in touch with many, with most of the 
citizens of the United States. 

In this rapid evolution toward an all-powerful Central Govern- 
ment in a fast growing economy and in a greatly expanding popula- 
tion we have shown a tendency to meet each new development by 
creating a new agency and combining in this agency the total powers 
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of government. In this evolution we have fallen into a pattern think- 
ing which says that our basic institutions are outmoded, that the Con- 
gress and the courts cannot cope with the new problems, that the 
basic structure of checks and balances is unimportant, and that these 
agencies will become, if permitted to operate in a protected environ- 
ment with a minimum control by the Congress and the courts, superior 
governors of the public good. This pattern thinking, in my judgment, 
represents a desperate gamble with basic rights. ‘On the legislative 
side of the agency the fact is that in the numerous fields under Fed- 
eral supervision the laws that affect most persons are being written not 
by the Congress, but by the agencies. The delegation of legislative 
powers to the agencies 1s no longer an academic question. The ques- 
tion today is what is the proper division of legislative powers between 
the Congress and the agencies. 

The basic question is this: In the various fields of Federal regu- 
lation what are the needs for legislation; and how can these needs 
be most effectively and fairly accommodated? There should be no 
disagreement that these legislative needs are very extensive and are 
very important. We might also agree that this burden of legislation 
cannot be assumed by the Congress, at least as presently or: ‘ganized. 
Having arrived at these conclusions have we not gone to the other 
extreme in giving the agencies broad delegations of legislative 
powers? I do not believe that we need to choose between either of 
these two extremes, but if we are to perpetuate the present division 
of legislative powers between the Congress and the agencies, I believe 
we should carefully reexamine the limitations and restric tions on the 
agency lawmaking powers. 

“FE irst by way of. a definition of terms, the Administrative Procedure 
Act used the polite term of “rulemaking,” but this embraces about a 
dozen different categories of legislative actions. In my statement I 
am using the term ‘of “law making” and by this I mean only those 
categories of agency actions which are legislative in character and 
which have the force and effect of law. This includes all sublegis- 
lation, i. e., regulations, legislative interpretations, and statements of 
policy of general applic ation and effect which have the force of law. 

This body of agencymade law, or most of it, is found in the Code 
of Federal Regulations, which in bulk is several times larger than 
the United States Code. This is our 7-foot shelf in our office. 

The annual output of agencymade laws exceeds quantitatively 
that of the Congress. 

The laws that affect most persons are being written not by the 
Congress but by the agencies. 

This title which I have before me is title 47, having to do with 
communications, and covers more than 1,000 pages of agencymade 
laws, and this is not all of the laws that have the force and effect of 
law in this area. 

In the code of the statute, the whole Communications Act occupies 
only 47 pages. 

What are the existing restrictions on agency lawmaking powers: 

Most agency statutes contain a catchall provision to the effect that 
the named agency is authorized to adopt such regulations as it may 
find necessary to carry out the purpose of the act. On the pro- 
cedural side about the only essential requirement is that the regu- 
lation be published in the Federal Register and subject to certain 
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exemptions and exceptions, there is a mild requirement for notice 
prior to adoption, in which case there is specified a vague right of a 
citizen to participate in the proceeding. 

There is no provision for any systematic or periodic review by 
Congress of the agency’s lawmaking activities, and judicial review of 
agency rules is almost nil. There is a terse and critical, but I be- 
lieve accurate, summary of the existing situation. 

I believe also there is growing awareness and concern in the Con- 
gress over this situation. For example, Mr. Chairman, in the last 
Congress a most important agency charter statute was adopted and 
the es report, in discussing the delegation of legislative 


powers, made to this agency conts ained in part these signifies unt state- 
sina! 


The problem of to whom and in what terms the Congress should delegate the 


safety rulemaking authority needed to carry out the purposes and intent of this 
legislation was one of the most difficult faced by the committee. 


And then it concluded: 


It is the intent of the legislation that the Administrator shall discharge his 
rulemaking powers in a fair and impartial manner to promote the public inter- 
est and to provide for the national defense. It is intended that these powers 
shall be exercised in accordance with constitutional and statutory safeguards 
applicable to other agencies of the Government that have been granted similar 


rulemaking authority by the Congress. 

Admittedly, the problem is a most difficult one, but I don’t believe 
that it is incapable of orderly solution. If the agencies are to be 
given lawmaking powers, we should give them the machinery, the 
money, and the manpower to do the job effectively and fairly. Pub- 
lic confidence in this part of the agency function can be restored and 
maintained if it does the job effectively and if it gives effect to the 
basic rights of the citizen. 

An outline of basic essentials for the agency lawmaking function 
should include the following: 

(a2) The agency lawmaking function should be circumscribed by 
those restrictions which apply to the exercise of legislative powers by 
the Congress. 

(6) Additionally, the agency lawmaking function should be con- 
fined within thhe charter statute of the agency as to matters of 
jurisdiction, legislative authority, and procedures. 

(c) Specific and adequate provisions should be made for the ju- 
dicial review of agency lawm: aking : actions. 

(7) Since all legislative powers are vested by the Constitution 
in the Congress there should be a systematic and periodic review of 
the exercise of agency lawmaking functions with provision for citizen 
participation as well as agency participation. 

(ce) The right of petition should be sympathetically observed. 

Now, it seems to me that the specifications for agency lawmaking 
should include certain things. 

Lawmaking is essentially a political process. The basic protection 
in a democracy is the requirement that the legislative function be 
conducted in public session. This comports with the citizen’s “right 
to know,” that is, what proposals are being advanced, who is making 
them, what reasons are advanced for or against the proposal. 

Associated with this “right to know” is the citizen’s right of peti- 
tion and the right to influence the passage or defeat of a proposal. 
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These rights are basic to our concept of liberty. They must not be 
impaired by any delegation of legislative powers to the agencies. 

I do not advocate that the agency's lawmaking function should be 
ct st in the mold of congr essional legislative machiner y, but I do urge 
that adequate provision be made for assuring that the agency law- 
making functions do not impair basic rights. The specifications 
for agency lawmaking functions should include the following: 

(a) The delegation of legislative powers should be specific and no 
general delegation of authority should stand as an independent basis 
for rules which are to be given the force and effect of law. 

(b) The statute or published agency organization should specify 
the person or officer who is empowered to originate a proposed rule. 

(c) The person or officer who is authorized to originate a proposed 
rule should be authorized to publish the proposal in ‘the Federal Reg- 
ister and there should be no agency action on the proposal until after 
publication and opportunity for citizen participation. 

(d) Notice of the proposal should specify the agency or organiza- 
tion to which reference is being made for study, including opportunity 
for citizen conference and participation. 

(e) In proposals which are controversial or of substantial signifi- 
cance, opportunity for hearings or conferences should be the rule, 
rather than the exception. 

(f) Staff reports recommending agency action on a proposal! should 
be public documents, except as otherwise provided by law. 

(7) Agency consideration of legislative proposals shall be con- 
ducted in public session with reasonable opportunity for citizen par- 
ticipation except where the agency finds, for good cause, that an 
executive session is appropriate. 

(i) Rules adopted by the agency shall be within the scope of matters 
publicly announced and shall be published in the Federal Register 
at least 30 days prior to the effective date. 

(4) Agency action upon rules shall be completed within 2 years 
of the date of their initial public notice or within 2 years of the date 
of the closing of the public hearing record thereon, if any. 

(7) All rules of the agenc y to be given the force and effect of law. 
including legislative inter pret: itions and statements of policy, shall be 
annotated to a specific section of the agency statute. The agency 
statute with this annotation to its regulation shall be currently pub- 
lished and available. 

(4) A calendar of pending proposals, including petitions, shall be 
maintained by the agency as a public document. 

(7) A citizen’s right of petition, including a fair opportunity for 
presentation of views on legislative proposals, shall be fully observed 
by the agency. 

(m) Except where otherwise provided by law, all papers and docu- 
ments considered by the agency in connection with any proposal shall 
constitute a public record and a part of the legislative history of the 
agency’s final action thereon. 

The last part of my statement is on the subject of congressional 
control of agency legislation. 

I doubt very much that any one would openly advocate that the 
Congress should exercise no control over lawmaking machinery or 
powers of the agencies. Various methods have been adopted from 
time to time by State legislative bodies for this propose, but my 
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impression is that none of these methods has been altogether satis- 
factory. 

In any comprehensive review of this problem I would urge that 
careful consideration be given to setting up within the Congress a 
new staff organization which would be : adequately manned and have 
no purpose other than that of operating as an agency of the Congress 
to adopt regulations sought by the agencies or petitioned for by 
citizens. 

I am certain that if the Congress can delegate lawmaking authority 
to the agencies, it can delegate such authority to a congressional st: aff 
organization. Such an agency should have final authority under 
cuidelines specified by the Congress to adopt all regulations which 
are to be given the force and effect of law. Such an arrangement 
could assure that the legislative needs of the agencies are adequately 
and promptly taken care of and it could provide for the standing com- 
inittees to assert jurisdiction over any specific proposals by committee 
action within a specified time. I do not now undertake to advocate 
or champion such proposal, but I think something in this direction can 
meet the needs of the times without compromising fundamental rights. 

A consideration of the agency lawmaking problem cannot be iso- 
lated from the broader question whether congressional legislative 
machine I"\ Is adequ: ate to cope W ith the greatly expi anding levisl: ative 
needs of the Nation. 

[ have the impression that Congress is greatly overworked and un- 
derstaffed. What used to be a part-time job is now a full-time com- 
plex that is getting more out of hand each year. This condition, in 
my judgment, is worsened and not remedied by the tendency to give 
agencies blanket lawmaking powers. 

In conclusion, I would like to note that the expansion of Federal 
Government machinery, in my judgment, has not kept pace with the 
exp plosive expanding of this Nation's product and population, but 
almost all of the expansion in governmental machinery has occurred 
in the executive branch, with almost none in the judicial branch, and 
very little in the legislative branch of the Congress. 

I would urge that these matters are important, and they should be 
very carefully considered by this committee. 

Thank you. 

The Coairman. Thank you very much, Mr. Beelar. 

Professor Newman ¢ 


STATEMENT OF FRANK C. NEWMAN, UNIVERSITY OF 
CALIFORNIA 


Mr. Newman. Mr. Chairman, my name is Frank Newman, and I 
am on the faculty of the University of California School of Law, at 
serkeley. 

I received my law training from the University of California, and 
from Columbia Unive rsity. 

[ had a year in the New York regional office of the Office of Price 
Administration; another year, almost, in the W ashington, D. C., office 
of the Office of Price Administration; and my duty in the Navy was 
with the Office of General Counsel. 

Since the summer of 1946, I have been a member of the faculty of 
the University of California. 
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Mr. Chairman, I do not know how Mr. Gatchell answers the ques- 
tion: Should the legislative functions of administrative agencies be 
restricted ? 

I think they should be restricted. I found myself in agreement 
with a good deal of what Mr. Gatchell said. 

I certainly was not in agreement with what he said about my 
views. [Laughter. ] 

For instance, it is fascinating to me that he should put Mr. Beelar 
and me in the same seat and ‘suggest that possibly only ‘one of us 
should be here, because, as Mr. Beelar knows, from many years of 
association, he and I often disagree on many ‘important points, 

For instance, I violently disagree with this idea of his at the end; 
even though he does not champion it. [Laughter. | 

Mr. Chairman, I said that I thought the legislative functions 
of administrative agencies should be restricted. 

I do not think they should be restricted as to content or amount, 
but that they should be as to procedure and fairness, and I would 
like to direct my few comments to those two points, which means that 
I can omit most of this first page of the prepared statement. 

I suggest that there are some deficiencies in the present procedures 
of the agencies in regard to their rulemaking or legislating activities, 
and I have three kinds of restrictions that I think would help offset 
some of the dangers that I see. 

These are listed as (1), (2), and (3), here. 

The first deals with adequate publication of regulations; the second, 
adequate protection from retroactive application of regulations; and, 
third, adequate procedures for promulgation. 

I do not intend to discuss points (1) and (2) in detail, Mr. 
ce 

1 do think it is disgraceful at the present time that so many ad- 
ministrative regulations are not even published in the Federal Reg- 
ister, and that many more are not even published in the Code of 
Federal Regulations, even when they are in the Federal Register. 

Mr. Kintner mentioned this morning how satisfactory it is when 
the Federal officials and the members of the particular bar get to- 
gether and work out these problems with the aid of Congress, as 
necessary. 

Well, here is the situation where in 1935, Congress passed a statute 
that said agencies were supposed to publish their regulations; and 
then in 1946, it passed another statute saying that agencies were 
supposed to publish their regulations and they are still not published; 
and one reason is that the members of the agencies or their repre- 
sentatives have gotten together with the members of the bar and 
they sort of agreed between them that as long as the lawyers most 
interested in the subject matter are adequately informed, that is good 
enough; and so one comment is, “Well, look. If it is in the com- 
mercial looseleaf services, why clutter up the Federal Register and 
Code of Federal Regulations with even more material,” which is not 
a very good answer to a lot of attorneys practicing in Minnesota, 
California, or Arkansas, or Washington, say, who do not have access 
to or cannot afford looseleaf services. 

Without going into any more detail, I certainly wish the agency 
would do what they are supposed to under the statutes, and publish 
their regulations and make them available. 
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And, second, Mr. Chairman, I think it is pretty terrible that we 
still do not have any decent law about the extent to which agencies 
can overrule themselves retroactively. 

This is a problem that affects more than regulations, but it affects 
regulations mostly, I think, particularly interpretive regulations. 

It has been suggested today that one answer to a lot of problems 
is to go down the line agency by agency and discuss the problems 
with that agency, and if they think they should be judicialized, they 
will say so, and then go to the next one, and it may not agree. 

Well, from this little business of trying to make agency regulations 
reliable, we tried such a procedure, and I personally wrote the General 
Counsel of almost every agency in the Government. 

Many of them gave me the courtesy of a reply; most of them were 
hardly reasoned replies. 

We proposed a statute that said it would apply only to the agencies 
specified, and then when we got no response whatever that en- 
abled you to decide what agencies should be specified, we went ahead 
and introduced the bill to include the whole Sovernimetit. but with a 
pretty good understanding that we would let any agency out that 
really thought it had a good case to get out, and hearings were held in 
the Senate, and I may say that I am sorry but I do not have time to 
document this allegation, that the total presentation by the agencies 
of the Government before that Senate committee on this statute was 
a pretty sad one. 

I think, and it seems to me to indicate that, on some of these matters 
you have to approach it on an overall basis, and you really have to go 
ahead and say, “This sounds to us reasonable. Do you see anything 
in it as applied to you that is really not reasonable’ If so, will you 
come forth with details,” and then let a committee of Congress decide. 
So much for my second point. 

Now, the third point, Mr. Chairman, is the one that I think is really 
most important, and it seems to me to be the one that is most pertinent 
to this committee. 

The most crucial restrictions on administrative rulemaking, by far, 
are those that deal with procedure, and the kind of restrictions I have 
in mind are outlined in Mr. Beelar’s talk. 

I would like in 2 or 3 minutes to discuss some of the underlying 
questions that seem to me to be important, and I think that those were 
best stated 2 or 3 years ago by Ernst Freund, in his book called Ad- 
ministrative Powers Over Persons and Property where he said this: 

The conspicuous difference between legislative and administrative rulemaking 
lies in the process of enactment. Assume that, as is common in Europe and not 
uncommon in our Federal Government, bills are prepared by Government de- 
partments. When the draft has been completed, in many cases practically all 
the work has been done that goes into the making of an administrative regula- 
tion; but for the purpose of obtaining a statute, the real difficulties of the task 
begin. It is sufficient merely to mention the procedural checks: committee con- 
sideration, hearings, and report, possible debate and partisan criticism, and a 
public vote—all this duplicated by the bicameral system, and subject to execu- 
tive approval. To become a law, the measure often must have, irrespective of 
intrinsic merit, a certain public appeal. The process of legislation gives play 
to all political forces and frankly admits the preponderating effect of political 
considerations. There is a good deal in the process that is not favorable to 
technical perfection, although there is, on the other hand, the possibility that a 


numerous body of legislators may bring forth information and judgment that 
the bureaucratic staff failed to obtain * * *. 
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; It may be assumed that * * * a Government department charged with fram- 
ing regulations will consult parties in interest and representative bodies; what 
it cannot produce is the “political” atmosphere of parliamentary procedure with 
its attendant checks (pp. 220-1). 

Section 4 of the Administrative Procedure Act has contributed 
greatly, I think, to the fairness of rulemaking proceedings; and sec- 
tion 1003 of the proposed Code of Federal Administrative Procedure 
(S. 4094) indicates that further improvements are practicable. I 
trust we will have an opportunity to discuss those improvements this 
afternoon, perhaps along the lines suggested by Mr. Beelar’s list, be- 
cause thus we can examine the most basic restriction on the legislative 
functions of agencies, which is that people are assured a fair oppor- 
tunity to be heard in connection with the exercise of those functions. 
I hope, though, that we shall also discuss the point stressed by Ernst 
Freund, whom I have just quoted, concerning the extent to which we 
should give play to political forces and frankly admit “the pre- 
ponderating effect of political considerations.” In the administrative 
process we can hardly imitate the congressional process. Should we 
instead imitate the judicial process, with its presumed political pu- 
rity? I think not, when rulemaking is the aim. Accordingly, very 
difficult questions that must be decided involve critical an: lysis of the 
kind of politics that legitimately does influence the promulgation of 
agency rules. Those questions should concern this subcommittee, as 
well as questions relating to “legal procedures.” 

Thank you, Mr. C hairman. 

The Cuairman. Thank you very much, Mr. Newman. 

I think, carrying out the procedure established this morning, we 
will give an opportunity, first, to the panelists to either comment or 
ask a question of the other panelists on what has been said. 

Mr. Gatchell, do you have any questions you would like to raise with 
your colleagues here? 

Mr. GaTcHELL. Yes, sir, Mr. Chairman. 

They have limited very greatly their concept of legislative func tion, 
and embraced prince ipally “what we would call rulemaking, which is, 
by far, the lesser in importance e of those functions of the Commission, 
of the Federal Power Commission, and other regulatory agencies that 
I referred to, which might be regarded as legislati ive. 

It seems to me that when Mr. Beelar and Professor Newman say 
that they think that the public should participate in rulemaking, 
there can be no quarrel with that. 

There is none in our agency. We have not only public participa- 
tion, but we seek to have the participation by regulatory agencies, 
State regulatory agencies, representatives of consumers, representa- 
tives of distribution companies, pipelines, and producers. 

Whenever we have a regulatory rulemaking process we do that, 
where time is available, so that we can give that consideration to it. 

Now, some rules cannot afford that luxury, and I do not gather any 
distinction in what is said by either Mr. Beelar or Professor Newman 
in those rules which should be adopted with the fullest public seru- 
tiny, publication of the original proposal, time for receiving written 
comments, requests for the presentation of evidence, if there is evi- 
dance, as we have had sometimes in the presentation of arguments or 
briefs or whatever, or oral argument before the Commission, those 
things which can be done in a leisurely manner, and yet once in awhile 
the Commission has had to adopt a rule in a big hurry 
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I will give you specific illustration. June 7, 1954, the Supreme 
Court in the case of Phillips Petroleum C ompany Vv. Wisconsin (347 
U.S. 672), said that the Federal Power Commission has jurisdiction 
over independent. producers. 

Now, the Commission was faced with a gigantic problem, and it 
decided to adopt regulations immediately. 

Had the proposals that have been mentioned here been in effect, 
the Commission’s task would have been rendered absolutely impos- 
sible. 

It adopted regulations first on July 16, and then amended those 
subsequently two times later, dealing with the independent produc- 
ers in a way so that they could get out from under the more severe 
procedural regulations that were applicable to all natural-gas pipe- 
lines, and natural-gas pipelines up to that time had been considered 
solely pipelines. 

Now, I mention that defect as an inherent defect in their proposals. 
I would agree completely with all of the other suggestions that they 
make as to how you shall go about this thing. There ought to be pub- 
lication. There ought to be a hearing, if a hearing i is ¢ called for: al- 
though, sometimes, we have not had requests for hearing. The oppor- 
tunity for hearing has been sufficient. 

And then, also, there should be the fullest participation at all levels 
in this rulemaking process, and I do not get it that they should have— 
1 do not get it that they suggest any limitation in that respect. 

To give point to that, I mean that I think there is a vast difference 
bet ween approaching a member of a regulatory agency with respect 
to a general rule which is under consideration, and prior to the time 
when that is set for hearing, and approaching an agency representa- 
tive on a case which is pending, and I would make that difference and 
distinction, because it seems to me that prior to the time when a rule 
is set for a hearing, it might be that some agency member did not 
appreciate the significance of what was suggested and, therefore, 
some consumer or some coal interest or some barge interest or some 
distributor might well want to go to a member of an agency and say, 
“This is important, and we ought to get some action by you.” 

That is a different thing from approaching an agency or a member 
of the agency on how he shall decide a case. I do not condone that. 
We have never condoned that, and I do not think it should be condoned 
in any respect. To deal with it in the way that is proposed here, 
though, I do not see any difficulty. Maybe when Mr. Wolverton gets 
around, he may want to ask about our canons of ethics, and I will 
tell him about that. 

Mr. Wotvertron. About what? 

Mr. Garcneti. Our canons of ethics. 

The CuatrmMan. That will be gone through when we reach the 
fourth topic. 

Mr. GarcuE.y. I see. 

The Cuatrman. We want to save plenty of time for that, if we 
can. | Laughter. | 

The Cuatrrman. Do you think, Mr. Gatchell, that there should be 
some public place or some central place where all regulations which 
are referred to here as legislation by the Commission, should be 
available to the general public ¢ 
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Mr. Garcuety. Mr. Chairman, I certainly think that is the situation 
as far as the Federal Power Commission is concerned. 

We have published everything in the Federal Register. We make 
them available to anybody who wants them, and they should be 
available. 

I did not know that there was a vast body of regulations that have 
been adopted by regulatory agencies that are not available. 

They should be brought out, because Congress has ordered that on 
at least two occasions. 

As far as we are concerned, they are made available. 

The Cuatrman. You know, I get the Federal Register in my office, 
I think, about every day, and anyone who keeps up with all the regu- 
lations that are printed in that thing, has not got anything else to do. 

Mr. Gatcuety, Not a thing. 

It is a waste of time. The Federal Register is not the only way 
you should get these things. You ought to be able to walk in to the 
secretary of ‘the Federal Power Commission and ask and receive, as 
they do, a copy of any of our regulations. 

The CHarrman. What would you think about the idea of having 
one centralized place where the regulations of all of these various 
agencies were brought together ? 

“Mr. Garcreny. If you are speaking of the Office of Federal Admin- 
istrative Procedure, where there would be a regulations center, I can 
see no necessity for that. 

The centralization of regulations seems to me to have very little 
merit, if what you are just trying to do is to get certain uniformity 
in the regulations. 

Our regulations are peculiar in many respects, and similar in many 
other respects to those of other agencies, because there are peculiari- 
ties in what we do and similarities as well. 

It seems to me that you must bear in mind those differences and 
those similarities, and a centralized place for depositing the regula- 
tions would serve no useful purpose that I can see. 

If you have a problem with the Communications Commission, you 
should go to that agency. 

If you have one “with the Federal Power Commission, you certainly 
should know where to go, not to a central agency. It just makes two 
places to go to. 

The Cuatrman. Mr. Beelar, do you have any questions that you 
want to raise now, in view of the discussion of both Professor New- 
man and Mr. Gatchell ? 

Mr. Breexar. Well, germane to things that have been said, I make 
just a couple of observations: 

I should like to emphasize that what I have called the agency law- 
making function is important. 

I had as much criticism for what they do not do as I have for what 
they do. 

I mean, many laws that are passed are just meaningless unless the 
agency has implemented it by some rules or regulations or inter- 
pretations, and if that is not done, it isa sad situation. 

I want to emphasize that, however it is done and whoever does it, 
it is an important job, and it needs attending to. 


' 
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Now, we hear a great deal in the people who testified and defend 
the status quo about the importance of policy and the marriage of 
policy with adjudication. 

In my judgment, there are two kinds of policy: There are those 
policies which evolve out of an ad hoc situation; in other words, where 
you have an adjudication, the novel case, and if you had the issues 
framed to develop an ad hoe policy that applies to that situation, that 
is one thing. 

But I think the policy that we are trying to have in mind mostly 
is the legislative policy that is supposed to apply generally; and 1, 
for one, feel that the agencies do not nearly enough come to grips and 
put down in writing w vhat their policies are. They try to keep them 
tothemselves. They do no publish them. 

For example, I just happen to have here title 18, which included 
the Federal Power Commission, and in the original part of this docu- 
ment they have a part 2 which is entitled “General Policy and Inter- 
pretations.” 

Now, that is to me very commendable that this agency would have 
a chapter on policy and interpretations. I do not think there are 
any in the Communications Act and others. 

The law requires that interpretations and policies be published, and 
here we have a chapter. 

But I find out in 1949, the agency was organized in 1920 and pose 
was Pl a in 1930, they have 3 policies on electric power and 4 
policies on gas 

Then in the current book, here, I find out they have another column, 
and they revoke 1 of their policies on electric power, leaving 2, and they 
revoke 2 policies on gas, leaving only 2, but they added 1 on definitions 
of terms in gas. 

Well, I know that agency has more policies than that, but I cannot 
find them, and I think that is the deficienc y inthis procedure, that they 
have vest pocket policies that are very significant and very important, 
but the public does not know it. 

I am not worrying about the lawyer who can go to the Power Com- 
mission, who can ask them, but I am worrying about the lawyer on 
Main Street. 

I think that lawyer is just as much a part of the picture as anybody, 
so I think we need to examine the requirement of seeing to it that 
these actions which have the force and etiect of law, and are given just 
as much importance by the courts as are the statutes of Congress, that 
they should be available, and we should know what they are or they 
should not be given the force and effect of law. 

I do not know how to do it, but I have suggested that the only wa 
to really put this where you can see it is to require these rules that 
have the ee and effect of law to be part of the statutes, section by 
section. 

Now, it is done in the case of Treasury decisions. You have the 
statute, you have the explanation, you have the interpretation. You 
can see it there all in one integrated pamphlet. 

It does not cover everything, but at least what they do cover, it is 
there and it is complete and it is current, and it is available. 

33295—58——6 
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This book, the 7-foot shelf in our library, it is not of much use. It is 
an expensive document, ~ it is not useful. 

This code on ethics: It only lets you prove what the law was 18 
months ago, and that is not very useful in the high speed at which 
these agencies change their rules. 

Therefore you have to have a private source of what the agencies’ 
regulations are or you have to have your own device of trying to keep 
up to date. None hae ay can tell you what the laws are in effect today 
in any of these areas. The only way you can do it is to get one of these 
books, and next Jains ary start collecting the Federal Registers, and 
then 12 or 18 months later, if you do a good job and do not miss any- 
thing, you can have your own book, and this is the way people actually 
try to keep up with this, where you do not have a private service. 

‘T would say basically we ought to have the laws in print. Policies 
that cannot be reduc ed to writing are not worthy of that name, and 
if they are to be given the force and effect of law, they should be 
available to ever ybody, not just by knocking on the door of an agency. 

The Cuarrman. Professor Newman, do you have any further con- 
ments now ? 

Mr. Newman. Yes. I would like to make a few comments on what 
Mr. Gatchell said. 

First, I think it is very pernicious to suggest that the way for citi- 
zens to get information is to come around to ‘the Office of the Secretar Vv 
of the Commission, because most citizens do not reside in W ashington, 
D. C., and most attorneys do not practice here, and although a good 
many of the people here, I suppose, think it would be a good idea to 
refer all cases to Washington lawyers, there are a lot of us in the hinter- 
lands who do not think that always should be necessary. 

It seems to me that the Congress has indicated that it does not think 
everybody in the country should have to work through a Washington 
lawyer. 

So you cannot go around to the office, as I say, when you are in 
Fresno, Calif. Whatshould you be able to do? 

Well, I know all the funny jokes about the Federal Register, and 
goodness knows, I spent a good many years with it, and I think I ean 
dig out some of the more awfully funny things that one sees there, if 
one does look into it. 

But there is no reason at all why this could not be a good book. 
There is no reason why it has to be 12 months or 18 months out of date. 
It could be a looseleaf service for the fields that you are interested in, 
and it would be possible for the attorney not to buy the whole 7 feet, 
but if he is interested in water law, he could get 2 or 3 of these volumes. 

There is no reason whatsoever why so much of it should be left out. 

For example, statements of organizations of the agencies are left 
out of the regulations. Why? I haven’t any idea, except somebody 
decided to save a little money, somehow; so I cannot look to this docu- 
ment to see what the statements of organizations of the agencies are. 

I go to the Government Organization Manual, where they all have 
been nicely paraphrased which, of course, is nice for legal operations. 
So, something could be done, certainly. 

Let me leave that one. 

Now, with respect to the awfulness of the American Bar Association 
proposals, I have some sympathy with Mr. Gatchell’s suggestions that 
he does not know what the present proposals are. 
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But, really, it is not too difficult. I think everybody knows that 
the Hoover Commission did not accept everything that the task force 

proposed, even though a lot of Law Review artic les were written about 
the task force proposals. 

Similarly, everybody knows the American Bar Association did not 
accept everything the Hoover Commission wanted, but, quite properly, 
it seems to me, people kept working at the problem and finally came 
7 with some proposals. 

I do not know at what point the proposals on emergency regulations 
were brought into the role-making provisions of American Bar Asso- 
ciation proposals. 

I thought it had been there for some time, but Mr. Gatchell’s awful 
case would not be an awful case at all under the statute because there 
are provisions for emergency and temporary rules which seem to me 
to be quite adequate. 

Finally—and this seems to be the most important—I do not think 
we ought to assume that with respect to political considerations—and 
you will recall I stressed those. 

Adjudication is entirely different from rulemaking, and, whereas, as 
we suggested this morning, we want to insulate administrative adjudi- 
cators and make them like Federal judges, we do not want to make 
administrative legislators like Congressmen. 

I do not think that they ought to be quite the same, and the reason 
they ought to be not quite the same is that we do not have the political 
safeguards we have in Congress. 

I see no reason whatever why informal rulemaking proceedings, 
communications, cannot be made on the record. 

I see no reason whatsoever why in informal rulemaking proceedings 
even all the communications cannot be in the public record; and thus, 
even though they are not on the record in our legal sense of deciding 
only on the record, they are available so people can go look at them. 

Now, that leaves open the question of oral communications that I 
think this committee in its interim report had a pretty good sug- 
gestion, there, too, and the only point I want to stress now is that we 
ought not to fall into the trap of saying, “Since adjudication is 
lifferent from rulemaking, therefore, we should have no reservations 
whatsoever about political influence on rulemaking.” 

I think we are against ex parte communications here, to some extent, 
maybe not exactly to the same extent, but we ought to have some rule. 

The Cuatrman. Thank you very much. 

Mr. Zwerpiine. Mr. Chairman, I know it is late, but I would just 
like to ask a question of procedure. 

Will we have an opportunity in the session tomorrow morning to 
make any comment on the panel presentation we have just heard? 
Because I would like to say that I am most anxious to make a comment 
on one of the statements made by Mr. Gatchell about the question of 
hearing examiners following or disregarding so-called policy determi- 
nations made by the regul: atory commission itself. 

It seems to me very important to get down to brass tacks and find 
out what we are talking about here, ‘and I would like to have an op- 
portunity to comment on it. 

The CHarrMAn. You may proceed. 

Mr. ZwerpiinG. It may close today’s session on a note of dis- 
harmony. 
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Mr. Gatchell has suggested that the purpose of the bills, among those 
we have discussed here today, namely H. R. 3350, is to make the 
hearing examiners an independent corps which need not consider 
or give any effect whatsoever to the agency policy. 

Now, that statement implies that there are situations involved in 
major contested agency proceedings in which the agency itself has 
laid down a clear-cut and clearly applicable policy which is admittedly 
regarded as controlling and determinative of the issues, the contested 
issues, involved in that ‘particular proceeding. 

Mr. Gatchell implies that the purpose of the bill, H. R. 3350, would 
be to set up an independent hearing examiner corps which could, in 
effect, tell the members of the administrative agency or board that, 
“We are not bound by the laws you have laid down. 

It could not affect—I suppose, according to Mr. Gatchell’s view, 
the examiner could also say, “We are not bound by the rules or the 
decisions which the courts have laid down.” 

Mr. Gatchell sets up what I regard as a strawman, and then pro- 
ceeds to demolish it, and this leaves the situation that H. R. 3350 is 
not worth talking about. 

I do not know what animal Mr. Gatchell is talking about, but the 
animal he is talking about is a totally different animal from the one 
I have encountered among my experience as a hearing examiner in 
my years of experience in the major contested hearings. 

‘In my opinion, nothing could be further from the truth than that 
we commonly encounter in these agency contested proceedings issues 
that are clear-cut, binding, and admittedly determinative policy bind- 
ing decisions which have already been made by the Commission. 

The fact of the matter is that in, I would venture to say, most of 
the major contested proceedings before the Federal Power Commis- 
sion, and I would suspect that this is true of the other major regu- 
latory hearings, we have a situation in which the Commission itself 
has not, in fact, expressed a final determinative position on the prob- 
lem involved, and I am talking now about the sort of topics Mr. 
Beelar referred to a moment ago when he said it was necessary to 
distinguish between one type of policy and another. We are not 
talking here about legislative policy. 

Second, you will commonly find in these contested adversary hear- 
ings that there i is disagreement even among the staff, and I am talk- 
ing about various members of the top supervisory level of the staff, 
there is disagreement even among the staff as to what position should 
be taken. 

You will also find that the Commission frequently does not ulti 
mately adopt the staff position in that case. 

Third, there is a sharp conflict between the various private parties 
and the staff as to what position should be taken. 

To me the real issue in those situations, which are commonly en- 
countered, and I think I can say with perfect assurance that anything 
else would be the exception, the real issue in such situations is not 
whether the hearing examiner will follow a clearly laid down and 
clearly controlling Commission policy, that is not really the issue 
which exists in the agencies today, in my view. 

The real issue is whether the staff position, which I fully recognize 
is the most important part of the whole record, but only one part 
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of that record, there are other positions advanced by the private 
parties which are also an important part of the record, and in my 
view, it is of tremendous importance that the staff should do a good 
and effective job in presenting its position on the record in the open 
hearing, and they do that job sometimes effectively and sometimes, 
unfortunately, not so effectively. 

They attempt to do that job through their team of experts consisting 
of staff lawyers, staff technical men, and accountants and engineers, 
in the same way that the private parties themselves employ teams of 
experts, using the company lawyer, an engineer, a geologist, if neces- 

sary an acc ountant or an ec onomist, if necessary. 

But once that staff position is presented on the open record, as it 
should be, it seems to me that then the decision should be made objec- 
tively on the record in the first instance by the hearing examiner who 
presided over the hearing, and he should make it on a record in which 
the staff positions, which are not yet the agency positions, if you will 
bear in mind, he should make the decision on a record in which the 
staff positions should have to compete for approval on the same terms 

as the positions taken by the private parties. 

I think the final step in that process is that when the case goes on 
appeal to the Commission, at the end of the line of the agency, the 
Commission should make its decision objectively on the record, which 
should include the staff position and the position of the private parties, 
but in which none of those positions will be presented in an ex parte 
way. 

It seems to me that what we really get down to here is the question 
as to whether you are going to have a situation in which you have 
supervisory staff which, before the beginning of a public hearing 
may preliminarily decide to take a certain position. 

I am going to use here, by way of example, a type of issue which is 
common in Federal Power Commission rate hearings. You may 
have a question as to rate of return and fixing producers rates, there. 
We have a question which is in virginal territory here today. 

There has not yet been a Commission decision as to what standard 
should be de veloped in the developing of a reasonable rate of return 
for pr oducers. 

Now, you have supervisory staff adopting and taking a private posi- 
tion before the open hearing commences that they are going to argue, 
that the rate of return for producers should be developed in a certain 
way, and that they have a certain position. They then send into battle 
in the open hearing certain other staff personnel who are not of the 
supervisory level. ‘These are technical experts, accountants, engineers, 
staff lawyers, and so on, to present that position. 

The problem I would like to leave with the committee for its con- 
sideration is whether it is desirable and whether it constitutes any- 
thing consistent with our basic rules of fair play that after that record 
is made, and after the examiner’s initial decision is issued and the case 
goes to the Commission on appeal, do we wish to have a situation in 
which the same staff supervisory personnel who decided preliminarily 
to take a given staff position on that issue should then play an influen- 
tial role on an ex parte basis in helping the Commission to arrive at the 
decision as to whether that staff position should be adopted or instead 
the conflicting position of the private parties ? 
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I suspect that the staff supervisory personnel, if they operated 1 
that role, would not have great difficulty in persuading themse Goin ths at 
that position was a correct one and should be adopted. 

Thank you. 

The CHairman. Mr. Meeker. 

Mr. Meeker. Mr. Chairman, I won't give my history. I will 
that when we are all awake tomorrow. 

But I would like to make several comments with respect to our 
agency. 

In the first place, so far as the Federal Register is concerned, gentle- 
men, we do not run it. They are just as independent of us as we 
are of them. 

We have difficulty persuading them from time to time what ought 
to go into it. I think this is a problem that probably needs looking 
into, but I can assure you th: it it is something that we cannot eee 

As far as the retroactive effect of rules or reversals of rules, it ha 
been my experience in almost five years with the Commission that muy 
time our Commission suggests a reversal of policy, of interpretive 
rules or otherwise, that that is only after publication, opportunity 
for hearing. comment, and the development of what you might call 
an agency legislative record, and I think the record ought to be clear 
with respect to that. 

As far as the Federal Register and its being current is concerned, 
I am in agreement, as is Mr. Gatchell, with the complaints which vou 
gentlemen register. 

I think it needs some revisitation, and some relook. 

Thank you very much. 

The CratrmMan. I wonder if Miss Smalley has any comment to 
make at this time / 

Miss Smautey. Yes. I have several questions I would like to ask, 
if I may. 

Lam Ruth Smalley. I am an attorney-adviser to a board membet 
of the National Labor Relations Board; graduate of Indiana Univer- 
sity Law School, with a degree of J. D. 

The Cuamman. Talk a little louder, please. 

Miss SMALLEY. Lam sorry. 

I have been a Government attorney at various times, always with 
the National Labor Relations Board, and classed as an attorney- 
adviser of the various Board members from 1948 to 1954, and again 
from 1957 to the present. 

I served as administrative assistant to Rufus G. Poole in his capac 
ity as chairman of the administrative law section of the Americai 
Bar Assoe ‘lation, 1955-56. i 

That was the year the American Bar Association special committee 
on legal services and procedure considered the Hoover Commission 
report. 

Mr. Poole was a member of that special committee, and I was, 
through courtesy, in attendance at most of the special committee meet- 
ings. 

I was also on the drafting committee of the administrative law sec- 
tion committee as executive secretary, which drafted the initial revi- 
sion of the proposed ABA code for revision of Administrative Proce- 
dure Act in 1956. 
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I served with the special committee and with the bar association 
in connection with that until it was released in its final form in April. 

I have served on various administrative law functions in ABA, in 
the Federal Bar Association, and the District Bar Association. 

I would like to ask Mr. Newman to explain a little bit more why 
he is so opposed to the unchampioned proposal for tabling, which 
Mr. Beelar makes on the last page of his proposal. 

I would like to ask Mr. Beelar and Mr. Newman how they would 
handle the problem of agency discretion to choose between rule- 
making and ad hoc adjudic ation which, I think, is so tremendously 
abused, which might possibly be handled through requiring rulemak- 
ing in the spec ified areas which you, in the revisions of the rulemak- 
ing authority, set forth. 

Mr. Newman. Can I answer first, Mr. Chairman ? 

Well, taking the last question first, it seems to me clear that there 
are many situations when the agency wisely decides not to pass a law 
on the subject, but rather to h: indle a few cases when they come up, 
and I would hate to see a requirement that an agency or that agencies 
had to spell out in law their decisions on all matters which had not 
yet been before them. 

Now, sometimes, obviously they have to do that, and that is why 
we have such a big bulk of regulations, and in some matters maybe 
it is desirable that everything should be spelled out. For example, 
perhaps safety regulations are the kind that should be spelled out. 

Sut in terms of whether a securities issue is fair and equitable, 
I am not sure that I would want the SEC to have to write it all out 
in advance. They ought to wait for some cases, just as we have seen 
in some other fields it is wise to let the courts wait for cases. 

Now, the other question relating to submission of all regulations 
to Congress, Mr. Beelar’s proposal is the most radical proposal I 
have yet seen, as I understood what he said. [| Laughter. | 

He is proposing that rulemaking be done by staff officials of the 
Congress instead of by agencies. 

It seems to me that we would end up with none of the benefits of 
anything. We would not have enough expertise, we would not have 
the political responsibility of Congressmen; we would just have a 
bunch of guys that would sit around a room like this and try to 
decide what to do with such a complicated matter as, say, locomotive 
no and I frankly cannot project myself into that kind of hearing. 

[ do not know even what I would be arguing for or what person 
I would be arguing with. 

Would I have to start out and take apart a picture of that loco- 
motive so that he would have to understand each wheel and nut ? 

That does not seem to me to be feasible at all. 

Frankly, I think the congressional review of regulations is going 
pretty well at the present time. 

I like the provision in the Legislative Reorganization Act of 1946, 
that the standing committees have oversight, and that does not mean 
they have to review everything that every agency that is under their 
jurisdiction ever does. 

It means they are available as the representatives of the people 
of the United States, and they are concerned particularly about com- 
plaints that citizens make. 
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If those complaints relate to regulations, why, maybe they will look 
into the matter and, offhand, I do not know of any better system for 
congressional review. 

The Cuairman. Mr. Beelar, do you care to comment? Did you 
understand Miss Smalley’s questions? 

Mr. Brexar. I think so. 

There is a problem as to whether you develop a policy in a particular 

‘ase or whether you do it legislatively, but I do not think it is too 
much of a problem. 

Just to illustrate, for example, the Communications Commission 
from time to time has had an unwritten policy, either for or against 
newspapers being licensees of radio stations. Now, if they are going 
to have a policy on that subject, may be they could go into it in a 
particular case or just evolve it legislatively. They have done both, 
and not too successfully. 

But if they are going to do it in a case, then it should be done 
whether or not this particular newspaper and this particular applicant 
on this particular record should have a preference because he is or is 
not also engaged in the newspaper business. 

Now, they started out, I think probably I am in an area where I 
should say if the Commission has any idea on that, they probably 
should come to Congress and get a new law, but at least, I do not 
believe there is really too much of a problem in a choice in most 
situations. 

There are borderline situations, but in most situations I do not 
think there is much of a problem as to whether they should go at it 
on the basis of a general Jaw that does not apply to named persons, 
as distinguished from an ad hoe situation. But if they go at it in an 
ad hoc situation, it should be in reference to the facts and issues of 
that case. 

The Cuarrman. I believe Mr. Hedrick has not had an opportunity, 
and if he has.a question or statement he may put it. 

Mr. Hepricx. Mr. Chairman, in view of the lateness of the hour, 
I will qualify myself maybe at a later time. 

I am a member of the District of Columbia bar, and currently 
chairman of the administrative law section of the bar association. 

But I would like to, if I may, make a statement in response to her 
question to Professor Newman. 

The CHarrmMan. Very well. 

Mr. Hepricx. I would like to support in principle the proposal that 
Mr. Beelar has made with respect to this business of the rulemaking. 

It may be a little extreme and it may be a little new and liberal, as I 
heard it whispered to the professor a minute ago when it was turned 
back, but I think it is a step in the right direction, and I think we have 
something of a precedent in the operation of the Joint Committee on 
Internal Revenue Taxation in the taxation field. 

There you have a very competent staff of technicians, and you have a 
joint committee composed of the senior members of both the Senate 
and the House Committees, and under the Internal Revenue Code pro- 
visions dealing with the joint committee you have a provision that re- 
fund claims over a certain amount cannot be honored by the Com- 
missioner of Internal Revenue without first notifying the joint com- 
mittee and waiting a period of 30 days before acting on the claim. 
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Now, that would seem to be a far cry from the business of writing 
rules, but it does go to one of the basic problems here, and that is that 
rules or policies are many times not spelled out in regulations or even 
in published decisions. 

They are determined by what the agency is doing day to day in act- 
ing on the things that they have. 

Now, this device that is present in the taxation field does give Con- 
gress and its agencies a chance to see how the agencies carrying out 
the policies that it itself has enunciated publicly in the statutory pro- 
visions of Congress and their own interpretations. 

So that I think that his proposal is not as extreme as it would seem 
to be on first blush. I think that maybe under a different heading here, 
more consideration might be given to it. 

I would like to also 1 make a brief comment, if I may, about the na- 
ture of Mr. Gatchell’s presentation. I think it is too bad for those 
who may be sitting in the audience and those who have not had an op- 
portunity to read his statment verbatim. It is a very scholarly docu- 
ment, and it is a great credit to him and to the presentation here to- 
day, and it is a shame that he just put it in the record without reading it 
verbatim. 

I would like to compliment Mr. Gatchell on the work that went into 
that statement. 

Mr. Garcueti. Thank you, sir. 

The Cuamman. Mr. Benjamin? 

Mr. Bensamin. I just wanted to add one word to what Mr. Newman 
said in answer to Mr. Gatchell about the whole ABA bill which is 
S. 4094. 

It is perfectly ascertainable, obtainable, and does cover one point 
that Mr. Newman mentioned that Mr. Gatchell had raised about 
temporary rules. 

It also covers in the section regarding petitions the instance that Mr. 
Gatchell made about somebody that had an obviously sensible sugges- 
tion by providing for petitions for rules and providing further—this 
would be section 1003 (e) that the petition and the action taken by the 
agency or its statement for the reasons for not doing so shall be matters 
of public record. 

Under the ABA bill, both of the major practical problems that Mr. 
Gatchell raised are met, and the only thing that is provided for in addi- 
tion is that there shall be publicity as to what is done. 

Mr. Gatcuetn. Mr. Chairman, may I answer Mr. Benjamin and 
what Mr. Beelar said in that connection ? 

I think what really they are after here, and they did not disclose it 
at first, because they were dealing in generalities, but what they are 
after really is that agency shall be compelled to implement all statu- 
tory authority which is given to them by a detailed explanation of 
what everything shall mean. Let me give you a demonstration of 
how that comes up. 

Producers do not know what is a reasonable rate under the Natural 
Gas Act, a just and reasonable rate, and they have importuned the 
Federal Power Commission many times to lay down some formula 
by which that just and reasonable rate determination could be made. 
, The Cuarrman. Mr. O’Hara and I have been trying to get that 
done. 
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Mr. Garcue.i. Yes, sir; and I tell you that you have done some fine 
work in that respect, and so has this committee, and we have worked 
very diligently on that problem, and we are just asked or we were 
asked about 2 weeks ago for a specific formula in a case that is now 
up, so that it does have real applicability. 

We tried a general rulemaking procedure to get a formula. State 
commissions, public utility companies, distribution companies, pipe- 
lines, producers, and everything that we could, consumer interests, all 
the way around, were invited in. 

We received many suggestions, and the Commission, as I say in my 
prepared statement, decided not to adopt a general rule, and that 
really goes to the heart of what Mr. Beelar is suggesting. 

If you adopt policies with a background of facts by which the 
applicability of that policy to the statute may be tested in court, you 
then have something which has real merit, and lacking that ground, 
the adoption of general policies statements really has very little 
meaning. 

For the first time you go to apply it you might find that you are 
really dealing with theory, and not with actual fact. 

It is because the natural gas and electric power industries are second 
and fifth of the total industries of the country in capital investment. 
and everything we deal with is in such large numbers, and the effect 
on the economy is so very substantial, that we have to be careful that 
what policy decisions are made can be tested in court where they are 
tested, and that is why, I think, we do not have all of these vast groups 
of policy interpretations that Mr. Beelar refers to, and which would 
make his 7-foot shelf of books seem like pygmies. 

Mr. Bensamrin. May I just add to that, Mr. Chairman? 

The CHarrman. Yes. 

Mr. Bengamin. What Mr. Gatchell has been saying against Mr. 
Beelar’s proposal does not apply to the ABA bill. 

There is nothing in the ABA bill that would require the Federal 
Power Commission to issue a rule stating its determination as to what 
a fair rate of return was. 

If there were a petition for that kind of rule, all that would be 
required would be that the agency, in denying the petition, should 
give its reasons for denying it. which could be done briefly in the 
terms that Mr. Gatchell has just stated. It is a case where you do 
not think the agency is ready to formulate policy and a rule: that is 
all that is called for. 

Mr. Gatcnett. Mr. Chairman, I will deal with Senate 4094 when 
that bill comes up. 

There are many things about that that I have some views on. I do 
not think they ought to be brought up here. 

The CHatrMan. Mr. Pfeiffer? 

Mr. Pretrrer. Mr. Chairman, I just want to say a word for half a 
minute to implement or, perhaps, to pinpoint the point made by Mr. 
Zwerdling about the separation of the functions. 

At the present time, section 5 (c) of the Administrative Procedure 
Act applies the principle of separation of functions only to cases of 
ee ation, that is enforcement proceedings or proceeding in which 

» and desist orders are issued. 

Tt does not apply the principle to the members of the Commissions 

themselves. 
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In line with what Mrs. Litvin said this morning about the MeFar- 
land amendments, I think that that section should be amended to in- 
clude the members of the Commissions themselves, and to apply the 
principle of separation of functions, and the prohibition against ex 
parte representations to all cases of rulemaking which occur after a 
hearing. 

The ‘prohibition that interagency communication between examiner 
and staff members and Board members or Commissioners and staff 
members may mean that the Commissioners may have to have a larger 
personal st: aff, perhaps their own staff, of opinion writers; and that 
examiners may have to have legal or economic analysts, such assistants 
of their own. 

But the end result of such a separation of functions will be a more 
judicial ye and a more fair procedure for litigants against 
and before the Government. 

Similarly, section 8 (a) of the Administrative Procedure Act should 
be amended to require that the man who hears must decide all cases of 
rulemaking as well as adjudication. 

At the present time we write initial decisions in rulemaking cases 
where a hearing is required. But since a procedure is not required by 
the Administrative Procedure Act, in my opinion, it should be. Thank 
you very much, Mr. Chairman. 

The CHamman. Mr. Haas? 

Mr. Haas. Mr. Chairman, I should like to make one brief suggestion 
that I think most of us or maybe all of us will agree that might “reduce 
the size of the Code of Federal Regulations, and which would not im- 
pair the proper notice; namely, there are many things upon which 
there should be a universal prac tice. 

For example, the Federal Tort Claims Act regulations are usually 
fairly similar on the part of the various agencies, and yet most of the 
agencies have in their particular part of ‘the Federal ‘Register, rules 
concerning this particular provision. 

The various committees of the Federal bar, District of Columbia bar, 
and the American Bar Association worked out a provision for recogni- 
tion of attorneys with the Office of Administrative Procedure of the 
Justice Department, which many agencies have adopted, a recognition 
that papers should be served on lawyers; questions of admission, both 
of which might be handled in a uniform manner, and save a lot of 
printing and a lot of expense, and cut down the size of the present code. 

The CHarman. Mrs. Litvin ? 

Mrs. Lrrvixn. Mr. Chairman, am I permitted to say one brief word ? 

The CHamMan. Of course. 

Mrs. Lirvin. I would like to say one brief word in response to Mr. 
Zwerdling’s statement to Mr. Gatchell’s statement with regard to hear- 
ing examiners under H. R. 3350. 

That bill does not provide for the independence of hearing ex- 
aminers to the extent that they can ignore applicable rules, regulations, 
polic ies, or laws. 

The independence to which H. R. 3350 refers is to isolate hearing 
examiners from pressures, either of the agency, of persons who prac- 
tice before them, anybody on the outside, or the Congress. 

The Cratrman. Does anyone else have any questions to raise or ask 
or any statement to make 4 
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It is getting late. We have had a very interesting discussion on this 
question which has, very frankly, bothered me over a long period of 
time; that is the question of rulem: aking and issuance of regulations, 
particularly on matters of policy. 

I personally have received a great deal of benefit out of this discus- 
sion today. 

On behalf of the committee I want to thank each of you who have 
participated. 

Tomorrow we take up topic No. 3, and I hope it will be convenient 
for you to be here, and I recognize that this, perhaps, is an imposition 
on the time of some of you gentlemen and dice 

But it was felt by the committee that in the organization of such a 
panel as this, that would be one of the best ways that we could get 
a general discussion on these matters that we have heard so much 
about, and which affect the public interest. 

I want to say, Mr. Gatchell, I agree with you that these agencies 
exist for the purpose of protecting the consumers, but I think they 
exist for a wi ide purpose than that, not only to protect the consumers 
but I think the spirit of the act of each of them is in the public interest, 
and that is to protect our entire system, consumers and the industry, 
and everybody who is affected by them. 

Mr. GatcHELL. I agree with you on that fully, Mr. Chairman. 

The CHarrMAN. Topic No. 3: How much overseeing of the admin- 
istrative process should be undertaken by the executive branch and 
the legislative branch ? 

We have Dr. Landis, Mr. Cragun, and Professor Broden. That 
should be a very interesting discussion. 

Mr. O’Hara. You mean that sets up a permanent Oversight Com- 
mittee. 

[ Laughter. ] 

The CuHarrman. We will find out after we hear the discussion of 
these distinguished gentlemen, and those of you who participate in the 
discussion which follows. 

So it is the hope of the committee that you will find it convenient 
to be back with us in the morning at 10 o’clock. 

Thank you very aoe 

(Whereupon, at 5:15 p. m., the committee was recessed to recon- 
vene at 10 a.m., W nates, November 19 , 1958.) 
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WEDNESDAY, NOVEMBER 19, 1958 


House or REepresENTATIVES, 
SpecrAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
oF THE COMMITTEE ON INTERSTATE AND Foreign CoMMERCE, 
Washington, D. C. 

The special subcommittee met, pursuant to adjournment, at 10 a. m., 
in room 1334, New House Office Building, Hon. Oren Harris (chair- 
man of the full committee) presiding. 

Present: Representatives Harris (presiding), Williams, Mack, 
Wolverton, and O’Hara. 

Also present: Robert W. Lishman, counsel to the subcommittee; 
Herman C. Beasley, of the subcommittee staff; Robert McMahon, 
research assistant to the subcommittee; and R. W. Martin, adminis- 
trative assistant. 

Thomas F. Broden, University of Notre Dame; Clark M. Byse, 
Harvard Law School; Kenneth Culp Davis, University of Minne- 
sota; Arthur S. Miller, Emory University Law School; Frank C. 
Newman, University of California; Willard Gatchell, General Coun- 
sel, Federal Power Commission ; Robert W. Ginnane, General Counsel, 
Interstate Commerce Commission; Theodore H. Haas, chairman, 
committee on profession: al ethics, Federal Bar Association, and presi- 
dent, District of Columbia chapter, Federal Bar Association; Earl C. 
Kintner, General Counsel, Federal Trade Commission ; Thomas G. 
Meeker, General Counsel, Securities and Exchange ( ‘ommission : Paul 
N. Pfeiffer, hearing examiner, Civil Aeronautics Board; Miss Ruth 
Smalley, supervisory attorney, National Labor Relations Board ; 
Joseph Zwerdling, hearing examiner, Federal Power Commission ; 
Donald C. Beelar; Robert M. Benjamin; James J. Bierbower; Smith 
W. Brookhart; John W. Cragun; Valentine B. Deale; F. Cleveland 
Hedrick, Jr.; James M. Landis; Mrs. Fanney N. Litvin; Robert K. 
McConnaughey; Hon. David W. Peck; Harold L. Russell; Ashley 
Sellers; and Starr Thomas. 

The Cuarrman. The committee will come to order. 

At the outset this morning, I wanted the record to show that I 
extend the remarks that I made yesterday morning in the record to 
include the full list of panelists on the agenda so that it would be 
included in the record at the outset. 

That will be in connection with my statement yesterday morning 
when the committee was called in session. 

I have for inclusion in the record at this point a letter from Mr. 
Joseph D. Calhoun, the secretary of the American Bar Association, 
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a letter under date of November 10, 1958, which will be included in 
the record at this point, with reference to topics 1, 2, 3, and 4 of our 
schedule. 

(The document referred to is as follows :) 


AMERICAN BAR ASSOCIATION, 
Chicago, 1Ul., November 10, 1958. 
Ropert W. LISHMAN, Esq. 
Chief Counsel, Subcommittee on Legislative Oversight, 
House of Representatives, Washington, D.C. 

DeaR Mr. LISHMAN: Mr. Gage, chairman of the association’s section of 
administrative law, has informed me of your request to him and to Mr. Beelar. 
last retiring chairman of the section and currently chairman of the special 
committee on Administrative Practices Act, to participate in a panel discus- 
sion before the House Subcommittee on Legislative Oversight on November 
18th and 19th. Mr. Gage requests that I report to you the official action of 
the association on matters included in the four topics to be discussed. 

Topic 1—Should the clearly judicial functions of administrative agencies be 
divorced from them and lodged with the Federal courts? 

At the 1956 midyear meeting of the house of delegates of this association 
held February 20 and 21, 1956, the following resolution was adopted, upon 
recommendation of the association’s special committee on legal services and 
procedure: 

“Resolved, That the American Bar Association recommends to the Congress 
the establishment, by amendment of title 28 of the United States Code, of one 
or more courts of special jurisdiction within and as part of the judicial branch 
of the Government, such courts to have original jurisdiction in specified cases 
to ensure the tradition of independence in areas presently subject to admin- 
istrative action equivalent to judicial action in courts of general jurisdiction, 
and their final orders and judgments to be subject to review by the courts of 
appeals; and that there be transferred to divisions of a single such court or to 
several such courts: 

“(a) Limited jurisdiction in the trade practice field with respect to 
certain powers now vested in the Federal Trade Commission and in certain 
other agencies. 

“(b) The jurisdiction now vested in the National Labor Relations Board 
over the adjudication of representation and unfair labor practice cases. 

“(c) Such other adjudicatory functions as the Congress may from time 
to time determine. 

“Tax Court: Resolved further, That the American Bar Association recom- 
mends to the Congress that the Tax Court of the United States be removed from 
the executive to the judicial branch of the Government as a court of original 
jurisdiction, and that this result be achieved by amendment of title 28 of the 
United States Code.” 

Topic 2.—Should the legislative functions of the administrative agencies be 
restricted? 

The association has taken no action with respect to legislative functions of 
administrative agencies. 

Topic 3—How much overseeing of the administrative process should be un- 
dertaken by the executive branch and the legislative branch? 

At the 1956 midyear meeting, February 20 and 21, the following resolution 
was adopted upon recommendation of the association’s section of administrative 
law: 

“Resolved, That the American Bar Association believes that there should be 
established within the Congress of the United States a permanent committee 
on administrative procedure, duly authorized and directed, among other 
responsibilities : 

“(a) To sereen and study complaints concerning the procedures of the ad- 
ministrative agencies in order to help insure fair play and due process. 

“(b) To exercise continuous watchfulness over the Administrative Pro- 
cedure Act and laws of like character, and to examine, appraise, and report 
on proposed legislation which would, directly or indirectly, affect such act and 
laws or the principles they embody, including any proposed departures or ex- 
emptions therefrom. 

“(c) To determine whether the administrative agencies are complying with 
the requirements of the Administrative Procedure Act and laws of like char- 
acter, and with the principles they embody, to the end that public and private 
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rights may receive proper protection in accordance with constitutional re- 
quirements and congressional policies. 

“Further resolved, That the section of administrative law, is authorized and 
directed to represent the association in furtherance of the above-stated views.” 

Topic 4.—How can improper pressures be best dealt with? 

At the 1958 midyear meeting held February 24 and 25, the following resolu- 
tions were adopted upon recommendations of the section of administrative law: 

“1. Resolved, That the American Bar Association notes with satisfaction 
comprehensive studies of the organization, procedures, and practices of agen- 
cies of Government in the conduct of rulemaking, adjudication, and related 
functions, undertaken in the Congress of the United States, together with publi- 
cation of the responses of the agencies as a basis for further inquiry ; 

“Resolved, That the American Bar Association believes that congressional 
committees and agencies of Government should continue and complete the com- 
prehensive study of agency organizational and procedural requirements needed 
to reaffirm and safeguard the rights of citizens and assure public confidence 
in adjudicated proceedings free from improper influences ; 

“Resolved, That congressional action should simultaneously be taken on pro- 
posals with respect to administrative agency practice, procedure, and judicial 
review adopted by the American Bar Association on February 20, 1956. To do 
so would do much to promote public confidence in the integrity of the exercise 
of administrative agency legislative and judicial functions. 

“2. Whereas the American Bar Association has repeatedly urged that the 
organization and procedure of Federal administrative agencies in the exercise of 
adjudicatory powers provide (1) that hearing officers be assured independence 
of judgment and impartiality in the trial of agency cases, (2) that the integ- 
rity of the judicial process at all levels in the agency be protected by con- 
fining decisions to the public hearing-record in an environment totally free 
from any ex parte off-the-record representations, influences, or pressures from 
any source: Now, therefore, be it 

“Resolved, This association records its opinion that more effective agency and 
congressional action to those ends would improve and inspire greater public 
confidence in agency adjudicatory determinations, and believes it desirable that 
an appropriate code of agency-tribunal standard of conduct comparable to the 
canons of judicial ethics be established by statute binding upon all persons en- 
gaged, interested, participating in, or seeking to affect the result of the adjudica- 
tion of agency-tribunal cases.” 

At the 1958S annual meeting held August 25-29, the administrative law sec- 
tion submitted, and the house adopted the following resolution: 

“Resolved, That the president of the association is hereby authorized and di- 
rected to designate a special committee of the association, or at his election, 
to authorize the section of administrative law to draft a code of agency-tribunal 
standards of conduct and to draft necessary supporting legislation and to report 
back to the house or the board for approval of the code; to advise and consult 
with the Congress of the United States, the executive and independent agencies 
of Government in furtherance of the objective of eliminating ex parte in- 
fluences or pressures from the trial and decision of agency cases.” 

As authorized by the last resolution above, the president of the association 
has designated the section of administrative law as the agency to carry out 
the purposes and instructions of that resolution. 

I hope the above is helpful for the purposes of the scheduled hearings. 

Sincerely yours, 
JOSEPH D. CALHOUN, Secretary. 

The Cuatrman. Mr. Alfred Scanlan, a member of the panel, asked 
that he be permitted to make a brief statement in connection with this 
matter which was discussed yesterday morning, and particularly with 
reference to the allegation regarding the judiciary in comparison with 
the administrative agency. 

Mr. Scanian. Thank you, Mr. Chairman. I had no reason to 
make it now, but can wait until the panelists have concluded. 

The CuHatrMan. We just included the letter from the American 
Bar Association, and I think before we start on the other, it would be 
the time to conclude the discussion of yesterday. 
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STATEMENT OF ALFRED L. SCANLAN, ATTORNEY, 
WASHINGTON, D. C. 


Mr. Scanuan. You will recall during the course of Mr. Ginnane’s 
testimony yesterday, he made a remark that some may have considered 
sensational, others may have considered shocking, and still others may 
have considered enlightening, namely, that it was his opinion that 
there were more recorded cases of the sale of justice on the part of 
the Federal judiciary than there were recorded cases of the sale of 
justice on the part of administrative officials. 

I agree with Professor Davis, that there is Bropanly no way to 
determine whether that is true or accurate, or not. I don’t know 
how one would get the facts. 

For instance, if Mr. Ginnane meant to include all employees that 
served in the administrative arm of the Government, I think the re- 
mark would not be accurate. On the other hand, if he wanted to in- 
clude only those who served as members of the agencies, and on the 
other hand wanted to include the sale of justice on the judicial level, 
and if he included the State courts, probably his remark was accurate. 

But the point I think was, whether accurate or inaccurate, it is 
irrelevant to the points under discussion in this proceeding. 

Mr. Ginnane referred to the famous incidents, and I believe the last 
recorded incident or reported case of the sale of justice by a Federal 
judge, the unfortunate case of Judge Manton of the second circuit 
court. 

You will recall at the time that incident occurred that Judge Man- 
ton was removed, and the reaction on the part not only of the bar, but 
eae was of shock and dismay. 

Now, I don’t want to characterize the testimony that this commit- 
tee has been taking now for a year, but I think there is a great deal 
to what Representative Wolverton said, that these disclosures of in- 
fluence peddling, or alleged influence peddling, and alleged defalca- 
tions of public trust on the administrative level were not greeted with 
utter shock and dismay on the part of many. They should have been, 
but they were not. 

I think Representative Wolverton indicated that the reaction of 
some of the lawyers that practice before the agency in question was 
one of, “Well, everyone knows it is going on.” It was one of resigna- 
tion; not of horror and shock. And therein, I think you pinpoint 
the problem that faces the Federal administrative process. 

Mr. Kintner referred to Justice Jackson’s quotation, in which the 
late Justice Jackson referred to the opposition of many members of 
the bar to accepting the Federal administrative process, and | think 
that is true, it is partially true. 

But, on the other hand, I think much can be done within the Federal 
administrative process, itself, to capture the public confidence and the 
confidence of the bar. 

This is a two-way street, not a one-way street, and until the Federal 
administrative process captures that confidence, until we can say the 
Federal administrative process, like we certainly can say of the Federal 
judiciary, and certainly the State judiciary, it is not only important 
that justice be done, it is important that it appear to have been done, 
and until that type of public confidence, that type of public repose, 
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is achieved, we have a considerable path ahead of us in the Federal 
administrative process. 


So, I don’t think whether Mr. Ginnane’s remark was accurate, in- 
accurate, provable or unprovable, that it, in any event, was wide of 
the mark, and I don’t think served in the long run to move us along 


to the realization of that goal that the Federal administrative process 
has the public confidence. 

So when there is an example of defalcation of public trust on the 
part of a high Federal administrative official, the reaction of the 
public will be one of disbelief; the reaction of the bar will be one of 
horror. We have not achieved that status, and maybe as a result of 
the hearings before this committee, we may inch along that goal. 
Thank you. 

The Cuamman. Thank you. 

This morning we turn to another topic, topic No. 3. 

At the outset, I would like to include in the record a letter from 
the American Institute of Certified Public Accountants, signed by 
Mr. John L. Carey, executive director, 270 Madison Avenue, New 
York City. 

The letter included in the files for reference will be bylaws, rules of 
professional conduct, a number of opinions of the committee on 
professional ethics, 1958. 


(The document referred to is as follows :) 


AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS, 
New York, N. Y., November 12, 1958. 
Hon. Oren Harris, 
Chairman, Subcommittee on Legislative Oversight, Committee on Govern- 
ment Operations, House of Representatives, Washington, D. C. 


DEAR CONGRESSMAN Harris: It has come to our attention that hearings were 
held before your subcommittee on September 30, relative to a proposed code of 
ethics governing practice before administrative agencies, at which representatives 
of various bar associations appeared. 

We are also informed that hearings may be resumed on November 12, and that 
on November 18 and 19 discussion will be heard on the questions of representa- 
tion before agencies, the feasibility of a statutory code of ethics, and provisions 
that should be included in such a code. 

The American Institute of Certified Public Accountants is interested in these 
matters. 

As you know, certified public accountants, as well as a wide variety of experts 
in other fields, frequently appear in informal proceedings before Government 
agencies to represent citizens who have business with these agencies. For the 
most part these proceedings would not come under the definition of “quasi- 
judicial” proceedings, although at present some certified public accountants 
are entitled to practice before the Tax Court, and we understand that nonlawyers 
may appear at formal proceedings of the Interstate Commerce Commission and 
perhaps of other agencies. 

3ut the more usual activities of certified public accountants in representing 
clients before the Internal Revenue Service in the settlement of income-tax 
liabilities are of a purely informal nature. As you know, persons enrolled to 
practice before the Treasury Department are subject to rules of ethics promul- 
gated by the Department, which incorporate by reference the codes of ethics of 
the legal profession and of the accounting profession. 

The American Institute of Certified Public Accountants, whose membership 
is more than 32,000, would like your subcommittee to know that it strongly favors 
a statutory code of ethics governing representation before Federal agencies. 
Enclosed herewith is a copy of the rules of professional conduct of the institute, 
which may be of some interest to you and your colleagues in considering this 
matter. 

It seems desirable that all persons who represent others in dealing with the 
Federal Government should be required to observe certain basic ethical rules. 
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However, we should like to urge that the consideration of a statutory code of 
ethics be separated from the question of who should be permitted to represent 
others before Federal agencies and under what conditions. 

We note that in the hearings before your subcommittee on September 30, 1958, 
bar association representatives referred to the bills H. R. 3350 and 8. 932. While 
these bills do incorporate a code of ethics universally applicable to representa- 
tives before Federal agencies—to which this institute has no objection—they also 
contain provisions that would severely restrict the right of nonlawyers to repre- 
sent others even at informal proceedings before Federal agencies. The institute 
has already registered objections to some of these provisions in H. R. 3350 and 
8S. 932 with the Judiciary Committee. 

We have discussed with representatives of the appropriate American Bar 
Association committee the possibility of changes in H. R. 3350 and S. 932 which 
would accomplish the essential purposes of the bar association, but would 
eliminate the restrictive features which this institute is obliged to oppose. We 
are hopeful that continued negotiations will result in legislation which both 
organizations Can support. 

In the meantime, however, we think it would be helpful if the two questions 
of ethical requirements and restrictions on the right of nonlawyers to represent 
others before Federal agencies could be considered separately. 

Representatives of this institute would be happy to discuss this matter with 
you or your staff. 

Meanwhile, we would appreciate it if this letter could be made a part of the 
record of the hearings of your subcommittee on this subject. 

Yours sincerely, 





JouHN L. Carey, E.recutive Director. 

The Cuatrman. Topic No.3 this morning is: 

How much overseeing of the administrative process should be undertaken by 
the executive branch and the legislative branch? 

We are fortunate to have with us today three outstanding panelists: 
Mr. Landis, Mr. Cragun, and Professor Broden. 

Dr. Landis, we had Mr. Cragun and Professor Broden on yesterday 
to give for the record a brief summary of their educational background 
and experience, and so forth. So if you would start this panel dis- 
cussion this morning with an account, in brief, of your background 
and experience. A number of us know a great deal about it, but we 
want it for the record, and then you may proceed with the presenta- 
tion of your own remarks in connection with this topic. 

Mr. Lanois. Thank you, Mr. Chairman. 

The Cuatrman. I might say we want to extend to you a cordial 
welcome, as we did all the rest of these distinguished gentlemen here 
yesterday, and include you in the thanks of this committee for taking 
the time and the willingness to come and join in this most outstanding 
discussion here on these important topics of great importance to the 
American people. 

Mr. Wotverron. Mr. Chairman, I would like to add to what you 
have said, that Mr. Landis, in the early days of the Roosevelt admin- 
istration, was very active in the city of Washington and performed a 
very great and important service. It was my privilege to be a mem- 
ber of this committee at that time when most of these regulatory bodies 
were inaugurated, and in all of that work, in the preparation and the 
administration, Mr. Landis performed a very important part, and 
his services were very valuable, and I am very glad to join with you 
today in welcoming him to this very important panel discussion that 
is being held. 

Mr. Lanpts. Thank you very much, Mr. Wolverton and Mr. Harris. 

My background, briefly, is this: 

I was graduated from the Harvard Law School in 1924 
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The Cnarrman. A little louder, will you, please ? 

Mr. Lanpis. And I took an extra doctorate degree there in 1925. 

I then served as a law clerk to Mr. Justice Br: andeis for a year, and 
returned to the Harvard Law School to teach in 1933. 

As Mr. Wolverton indicated, I had the privilege of being a con- 
sultant to a subcommittee of this committee in connection with the 
drafting of the securities legislation of 1933. 

I was then asked to assist in the administration of that legislation, 
and I served for a year on the Federal Trade Commission, and then 
for about 31% years on the Securities and Exchange Commission. 

I returned to the Harvard Law School in 1937 as dean there, and 
during the war years I served as Director of Civilian Defense here in 
W ashington, and then as a minister on economic affairs in the Middle 
East for about 2 years during the war, and returned again to the law 
school, and then came down here as Chairman of the Civil Aeronauties 
Board in 1946 to 1947. 

[ then returned and have been in private practice since that time, 
primarily in New York City, although I have an association here in 
Washington, too. 

That is about the story, Mr. Chairman. 


STATEMENT OF JAMES M. LANDIS, ATTORNEY, NEW YORK, N. Y. 


Mr. Lanois. I understand our topic this morning is executive and 
legislative oversight of governmental or of administrative agencies. 

I think that any analysis of this problem must distinguish at the 
outset. between two types of administrative agencies. They are fre- 
quently spoken of as independent commissions, on the one hand, and 
mere administrative agencies, on the other. 

But a better differentiation of the : agencies that I think we are con- 
cerned with are those agencies that possess quasi-judicial powers. 
The other I don’t think are really a matter of concern for the topic we 
are discussing this morning. 

Some of them do not possess these powers, and some of them possess 
them in only a very slight matter, such as the Civil Aeronautics 
Administration, which is an executive operation and not a true 
administrative authority. 

On the other hand, you have agencies that are not strictly inde- 
pendent. commissions which exercise important quasi-judicial powers, 
such as the Commodity Exchange Authority, which is a true adminis- 
trative agency, despite the fact that its head is the Secretary of Agri- 
culture and it is embraced in the Agriculture Department. 

These administrative agencies of which we have been talking, besides 
possessing these quasi- judicial powers, also possess quasi- legislative 
and regulatory and investigatory powers. 

In recent years, due to the growing complexity of our modern life, 
the rulemaking phase of these agencies has become more and more 
important. Their legislative powers have been enlarged, and the 
necessity for doing this is not only evidenced by the much more 
liberal terms of the statutes granting them these rulemaking powers, 
but also by the substantial erasure by the Supreme Court of the United 


States of its earlier constitutional prohibitions against the delegation 
of legislative powers. 
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If we would like to see how important this rulemaking function 
is, I suggest that the economic quantum of that legislation that is 
contained in the Federal Register is, in fact, far in excess of the annual 
output of statutes by the Congress of the U nited States. 

The formulation ‘of policy, , thus, on the part of these administrative 
agencies, is one of their chief functions. 

True, that legislative power is confined by the statutes, themselves ; 
but within that field they exercise in quantity important economic and 
industrial policy. 

Now, much criticism has been leveled against them for doing so. 
I think criticism has also always been leveled against them for not 
utilizing these powers to the full that have been “delegated. 

In either case, both Congress and the Executive, 1t seems to me, 
have a concern with their acts of commission and their acts of omission. 

The concern of the Congress and the Executive, however, is dif- 
ferent. The Executive’s power to interfere with these operations of 
these agencies has, in theory, been strictly limited by the Congress. 
Although Congress has to leave, I think, under the Constitution, the 
appointment of these members of these agencies to the President of 
the United States, it has limited the President’s power with regard 
to the appointment of these agencies. It is generally provided for a 
secure tenure, and these statutory safeguards have, in recent years, 
been upheld by the Supreme Court of the United States. 

No President, I think, today, would dare to try to circumvent the 
the provisions of the statutes in this respect, as one President did in 
the twenties, who sought to require as a condition of appointment to 
the Tariff Commission the undated, by-signed resignation of his 
appointee. 

This, I say, is the theory ; the practice is somewhat different. 

Indeed, I think the theor y is seriously affected by the fact that 
appointments are generally for a limited time. Not only is 5 or 7 
years the common tenure, but frequently appointments are made to 
an unexpired term of 1 or 2 years, and as the record will show, rota- 
tion in office of these members of these agencies is, I think, only too 
common. 

Also, under recent legislation, in many of these agencies the powers 
of the chairman have been very significantly increased, and the 
Executive has been given the power to designate who of the group 
of appointees the chairman should be. 

This compromise, as I see it, between practice and theory, does not 
necessarily spell out a subservience of these agencies to the Executive 
in respect of their policymaking functions. 

The fact is, rather, that from the policy standpoint, the Executive 
so overshadows the general scene th: Z a basic clash between the policy- 
making functions and the general program of the Executive, espe- 
cially if their program has the backing of the Congress, is hardly 
possible. 

Indeed, I fail to find in the history of the last 50 years any such 
basic clashes. W hat differences have arisen have related to the exer- 
cise of the agencies’ quasi-judicial powers, rather than their quasi- 
legislative powers. 

"This is true, in part, because in the exercise of the latter powers the 
position of the Executive can alw ays be openly expressed before the 
agency, and the need for coordination of its efforts with any major 
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effort of the Executive can be so overwhelmingly demonstrated that 
plain commonsense calls for reasonably decent teamwork. 

I think the war period carries a great many illustrations of this in 
it, where administrative agencies have, at the suggestion of the 
Executive, waived certain requirements that were desirable to waive 
in order to speed the war effort. 

Now, if we move to the Congress, the story takes a different turn. 
The Congress possesses two important controls over the activities of 
the Executive: The first is the power of the purse. Programs can be 
pursued, curtailed, dropped or never initiated, depending upon 
whether the means to carry them out is available. 

Few commentators, I think, and even few scholars seem to be aware 
of the significance of the outcome of the hearings on the budget before 
the House and Senate Committees on Appropriations. For some 
reason, which I have never understood, these hearings are not public, 
although a transcript is made available long after the event. As such, 
I think it has frequently about as much current interest as the last 
month’s issue of the New York Times. 

And yet in these hearings, again and again, basic policy issues are 
determined, and determined frequently by men on a subcommittee 
whose knowledge of the workings of the agency is fragmentary and 
who may be swayed too easily by casual considerations. 

There is, too, a finality about a subcommittee’s recommendation. 
Lobbying—and I use the term not in any disagreeable sense—before 
the full committee of the House or the Senate committee may restore 
some of the cuts that have been made, but that is also an up-hill 
operation. 

I think implementation of the regulation of the over-the-counter 
market in securities, for example, suffered severely in the thirties 
from the lack of funds, and I think that probably is still true today. 

The second point of control exercised by the Congress over these 
agencies rests in those committees who have a primary concern with 
the legislation under which these agencies have been established. 
Among these committees, perhaps, the most important is the House 
Committee on Interstate and Foreign Commerce. 

Some liaison between such a committee and the agency affected must 
be established. Amendments to the basic legislation are frequently 
necessary, as our economy throws up new problems not to thorough- 
ly comprehended by the earlier congressional action. The ideal liai- 
son has, however, in my opinion, never been adequately established. 

The problems to be resolved are generally not only complex, but 
are pregnant with serious social and economic implications. 

Congressmen, considering their manifold duties, cannot be ex- 
pected to research these problems, themselves. Nor should they take 
the word of the agency as to how best they can be solved. 

Moreover, they concern a series of different areas. The House 
Committee on Interstate and Foreign Commerce has before it not 
only the problems of railroads as manifested by the Interstate Com- 
merce Commission, and of investment banking and stock exchanges as 
brought up by the Securities and Exchange Commission, but also of 
radio, television, telegraph, telephone, as these problems relate to 
the powers and concern of the Federal Communications Commission, 
to say nothing of a hundred and one other problems that face that 
committee year after year. 
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If it takes a good man to do a good job with railroads, trucking, 
securities, television, or radio, it really takes a genius adequately to 
cover all these fields. 

The answer must, of course, lie in the use of experts attached to the 
committee. Although a great deal of progress has been made since 
the Congressional Reorganization Act in the use of expert help by the 
standing committees of the Congress, I think, much more progress is 
still required. There is an insecurity that still attaches to these posts, 
the enforced anonymity that our political mores requires characterizes 
ae as well, and consequently they do not become too attractive for 

the kind of talent that they really require. 

The activities of committees should be directed to recommendations 
for legislation. An unfortunate tendency has manifested itself re- 
cently, in that acting only as individuals or as a subcommittee, they 
have ‘sought to interfere in the shaping of policy by the administrative 
agencies. The most patent of these 1s the recent action of this com- 
mittee, the House Committee on Interstate and Foreign Commerce, 
in setting aside a carefully worked out program of the Federal Com- 
munications Commission in the field of subscription television. 

True, the Congress as a whole can change and alter laws that it 
has enacted, but for a committee of C ongress to threaten reprisals in 
the event that its conceptions and pr edilections are not carried out, is 
to destroy the very concept of the independent commission. 

I turn now to the matter of legislative and executive oversight 
of the quasi-judicial functions of the administrative agencies. Obvi- 
ously, if a decision made by an administrative agency is wrong, it 
should be corrected. Generally that correction can only be made by 
the legislative. 

It is not infrequently done by administrative agencies as well as 
courts. Only last session the Congress set aside for the time being 
a decision of the Supreme Court of the United States overruling the 
settled line of decision of the Maritime Commission. The Technical 
Amendments Act of 1958 to the Internal Revenue Code has reversed 
many decisions of courts, as well as of administrative agencies, con- 
struing the old code. This is as it should be for such laws are of our 
own making and, as Mr. Jefferson said, the world belongs in usufruct 
to the living. 

There are, however, two situations in our laws where the executive 
has been granted a power to override decisions of independent com- 
missions. These are the decisions of the Tariff Commission, and deci- 
sions of the Civil Aeronautics Board dealing with international and 
so-called overseas routes. I have some personal acquaintance with the 
latter problem, and I have some knowledge of the former. 

In both situations the record is clear that this type of executive 
oversight has been a miserable failure and has been responsible for 
the generation of some of the worst practices in the administrative 
disposition of cases. 

Let me spell out concretely what I mean: 

In international route cases before the Civil Aeronautics Board, 
after a decision is made by the Board, that decision is then transmitted 
to the President for his approval. What decision the Board has 
made is presumably confidential, but the necessity for circulating that 
decision inevitably means that the parties soon become aware of it. 
Their entire effort, then, becomes concentrated upon the White House. 
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No one knows who sees whom on the White House staff, or what 
evidence is presented. Indeed, the entire matter degenerates to the 
x parte and in camera procedure that for years we have been trying 
to eliminate from the administrative process. 

The procedure places a premium on lobbying in its worst character- 
istics, for it is obvious that the President personally cannot digest 
these enormous records and that the decision will be made at some 
lower level on considerations apart from the record. Whatever deci- 
sion is finally signed by the President is not reviewable for any reason 
in any court. 

The full story of this Executive oversight a never been written. 
It probably never can be, since no records are available. But this is 
the star chamber at its worst with millions of doll: ars of public sub- 
sidy at stake. 

Unfortunately, this statutorily authorized intervention in admin- 
istrative decision, according to recent testimony, seems to have carried 
over into other fields. A reason for this seems to me to lie in the undue 
expansion of the Administrative Office of the President, originally 
following the recommendations of the Brownlow report. Presidential 
aids are now assigned to cover and watch the operations of the various 
agencies. If they were truly competent to supervise them, they should 
be given the first vacancy that occurs in their membership. 

Their approach to these problems, however, must necessarily be 
political, since they have neither the time nor the experience to delve 
deeply into the evidentiary facts. 

What these practices do in terms of destroying the traditions that 
we should be building up with respect to our civil service goes far 
deeper than the top level of our administrative agencies. It tends to 
permeate the entire staff, for the lower level loses its desire to do a real 
job if the outcome is not to rest on a reasonably rational basis. 

Legislative oversight in this field exists only on an individual basis. 
Congressmen and Senators must be expected to do what they feel they 

can fairly do for their constituents. 

Sitting on the Civil Aeronautics Board, I have heard many of them 
openly at a hearing or privately urge the necessity for additional air 
service to their community, and urge that that service be given by « 


c 


company backed by their community, as distinguished from a com- 
pany domesticated elsewhere. 

Sometimes it can happen that their pleas in this respect go beyond 
the pure merits of the situation. But this is inevitable. 

The answer is not legislation, nor even the type of disqualification of 
their petitioning constituent recently urged by the Attorney General. 
The basic answer is the building up of the integrity of the civil serv- 
ice in the Federal Government. 

Knormous gains in this respect have been made since its initiation 
some 90 years ago. We are dealing in this connection w ith a problem 
that Percy Shelley described as “the perfectability of man. 

It is and will be an eternal problem. But I submit that no indus- 
try, no trade, no profession has made greater progress in a shorter 
time and under severer pressures toward the achievement of that goal 
than the Federal service. 

Thank you. 

The Cuatrman. Thank you very much, Mr. Landis. 

The second member of the panel will be Mr. Cragun. 
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STATEMENT OF JOHN W. CRAGUN, ATTORNEY AT LAW, 
WASHINGTON, D. C. 


Mr. Cracun. Thank you, Mr. Chairman. 

I stated my qualifications yesterday, and will proceed with the 
problem at hand. 

If we accept the proposition that the right of petition accorded by 
the Constitution to Congress for the redress of grievances is truly a 
right, it presupposes that the petition may be of some effectiveness. 

But unless Congress collectively or through its individual members 
and committees, can effectively inquire into the asserted grievances 
there is secant chance of redressing them on an informed basis. On 
the other hand, if the President shall indeed take care that the laws 
be faithfully executed he must make reasonable inquiry of the man- 
ner of their execution. If he would report to Congress on the state 
of the Union he must be able to find out what the state is as well 
in connection with the administrative agencies as with those purely 
executive functions under his immediate command. The case law 
has acknowledged the matter-of-fact necessity faced by Congress (at 
least), if it shall fulfill its basic function, to gain information upon 
the basis of which it can legislate intelligently. 

But this furnishes no more than the bare skeleton upon which 
»0wer or right to inquire can be established; it says little beyond 
fenibhaikine a duty, as to how far the power or right shall be exercised. 
Are the administrative agencies indeed to be under a sort of child- 
like accountability to every politician who has a constituent or friend 
to serve? Are they to be terrorized by a sort of big brother surveil- 
lance? Ought Congress and the Executive both with a decent sense 
of restraint, leave to the agencies the carrying on of their business— 
be it executive, judicial, or legislative in type—without specific in- 
quiry save as proposals for enactment of further laws may bring up 
such matters in a chaste context of bill duly introduced and hearing 
most relevantly limited ? 

Not even a beginning at answering such a question can be made 
unless we notice what is or what may be the coloration of the agency 
itself. Not all persons who can be influenced by their friends or “con- 
stituents” are in Congress. Not all determined people are elected to 
office—as anyone who hurls the epithet “bureaucrat” seems to recog- 
nize. And this coloration is most observable with respect to agencies 
which fundamentally regulate a particular industry or field. With 
them there is a process in the maturing of the agency—probably well 
represented by the Interstate Commerce Commission—which sooner 
or later manifests itself by the taking on by the agency of the aspira- 
tions and objectives of the industry itself. To be sure, the agency 
remains the policeman; but a very benignant policeman, causing 
trouble to only that small fraction of the industry members which 
offends the general views of the industry itself as to what best serves 
its needs. I quote one of the present panelists in personal conversa- 
tion who characterized the agencies as constituting umbrellas over 
the head of industry to save its members from going to prison for 
violation of the antitrust laws. 

The agencies themselves seem, by the public utterances of their 
members, to have become resigned in some rueful sort of way to over- 
sight of the administrative process by the legislative. Their only 
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attack on it seems to be a complaint that some time must be spent 
in accounting to Congressmen and the committees of Congress for 
their use of the powers which Congress has granted. There is numbed 
silence if the inquiries turn up a pastel mink or a vicuna coat. 

The spectacular is helpful enough in causing reappraisal of our 
encysted administrative agencies “But they are not a measure of 
congressional or executive  responsibility—and particularly congres- 
sional responsibility—where Congress has delegated legislative and 
judicial as well as executive functions on a wholesale scale to the 
agencies and, thereby, to the industries regulated by many of those 
agencies, 

If the deference accorded by the courts to the exclusiveness of 
agency jurisdiction, the unappeal: vbility of agency determination, and 
the inf allibility of agency “policy” is to be matched by an equal un- 
concern on the part of Congress, then agencies are indeed in free 
flight and need only avoid offe nding the particular industry in order 
to maintain themselves in a regal manner—playing the executive 
through policing those whom they disapprove, playing the judge by 
dec iding the cases they bring qua executive, and playing Congress 
by enacting the statutes in the process we euphemistically call “rule- 
making.” 

But the spasmodic, sensational investigation is scarcely a measure 
of congressional responsibility. Constant surveillance, constant re- 
view of the agencies, their work product, and their relationship with 
the public is essential if Congress will permit them to be legislators 
and judges. It requires a large staff and able people to make mean- 
ingful reviews. It requires the development of techniques with re- 
spect to report to Congress or approval by Congress as a condition 
of legislating, and with respect to tag actual industry rela- 
tionships, if the responsibilities held by the representatives of the 
people, by which I mean Congress, ought to be fulfilled respecting the 
institutionalized groups which are exercising Congress’ own power. 

Much would yet have to be developed in the way of means of han- 
dling this sort of constant and responsible checking since the power of 

visitation may be used by unscrupulous legislators as a power of 
iss ‘kmail for favored persons; the possibilities of abuse, and the 
actualities of unfairness will from time to time be realized so long 
as human beings are put in Congress and used to staff the agencies. 

However, one thing seems plain: The committees concerned with 
the substantive law in gener: s are not the appropriate repositories of 
the responsibility of Congress with respect to the type of surveillance 
with which I speak. Needed are techniques which are government- 
wide in their scope. Needed is a constant review of agency practice 
and procedure— pretty much along the line of the recommendation 
of the American Bar Association 3 or 4 years ago that the House and 
Senate each have a standing committee on administrative procedure, 
responsible for seeing to the fairness of these agency proceedings. 

In short, we need more and different surveillance of the agencies, 

Mr. Chairman, it will be noted that I have agreed heartily with 
Dean Landis in his view that the answer to the problem of legislative 
surveillance must, of course, lie in the use of experts attached to the 
committee. That would be a necessary ingredient. 

It would be noted, too, I think, that I do disagree with his view 
that the tendency of Congressmen acting individually or as a com- 
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mittee in seeking to interfere in the shaping of policy is an unfortu- 
nate tendency. 

I had brought to my attention rather casually, to be sure, but an 
example of what I think constitutes a re: asonable and responsible 
action by this committee, I believe it was, in connection with these 
very matters of policy y, only less than 2 months ago in connection with 
the Federal Power Commission. 

As I understand it, although I have not had an opportunity yet 
See eee, to review the record, this committee inquired of the Fed- 

‘al Power Commission prec isely what its policy is with respect to 
new licenses for existing licensed waterpower projects. 

As a result of that, there was formulated and stated a general policy 
by which any man can have his rights measured by the Commission 
under existing lav 

This banat: knows what the situation is, if it feels that legisla- 
tion is required, but it is not an ad hoc basic so far as the Commission 
itself is concerned. 

The Commission acts responsibly in developing and stating for the 
record a policy. 

I believe that matters of that kind would necessarily come on a 

regular and general basis rather than merely the spasmodic basis, if 
we had a constant review by an ably staffed committee of Congress to 
determine how legislative powers are being used. 

That about concludes it, Mr. Chairman, and thank you. 

The Cuatrman. Thank you, Mr. Cragun. 
Professor Broden ? 


STATEMENT OF THOMAS F. BRODEN, UNIVERSITY OF NOTRE 
DAME LAW SCHOOL 





Mr. Bropen. Thank you, Mr. Chairman. 
I gave my background yesterday, so I will proceed with my paper. 
Discussion of how much oversight of the administrative process 
should be undertaken by the executive branch and legislative branch 
should begin with a brief description of the present situation as far as 
oversight is concerned. These observations are very elementary, but 
in the light of some proposals over the last few years, they apparently 
need to be reemphasized. In the first place, no broad generalizations 
about existing oversight are possible. That which exists is uneven 
and sporadic. It is not possible to say that the entire Federal admin- 
istrative process is now subject to so much and such and such kinds 
of oversight by the executive and legislative branches. All we can 
say is that certain of the specific agencies, departments, bureaus, com- 
missions, administrations, corporations, offices, services, divisions, and 
boards are each subject to varying degrees of executive and legislative 
oversight. 

Let me begin with describing some of the means by which oversight 
is now exercised by the Congress. The first and most obvious means 
has to do with the appropriation of funds. The House and Senate 
Appropriations Subcommittees have primary responsibility to over- 
see the appropriations requests of the various governmental agencies. 
For some agencies the oversight accompanying consider ation of ap- 
propriations is quite extensive. For example, in recent years the grave 
importance as well as high cost of effective defense has stirred Con- 
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gress to greater vigilance in the oversight of the Defense Establish- 
ment. On the other hand, for many other agencies, such oversight is 
almost negligible. For the latter group the ‘decision of the executive 
branch as to appropriation requests is much more important. A sec- 
ond means of legislative oversight is surveillance by those congres- 
sional committees under whose jurisdiction an administrative agency 
falls. Section 136 of the Legislative Reorganization Act of 1946 pro- 
vides that— 

each standing committee of the Senate and the House of Representatives shall 
exercise continuous watchfulness of the execution by the administrative agen- 
cies concerned of any laws, the subject matter of which is within the jurisdic- 
tion of such committee * * *, 

All agree, of course, that the continuousness and intensity of this 
watchfulness has varied from agency to agency. Again the work of 
the House and Senate Armed Services Committees and the Joint 
Committee on Atemic Energy comes to mind. Also, in more limited 
fields, the work of the Immigration and Naturalization Subcommit- 
tee of the House Judiciary Committee in overseeing the Immigration 
and Naturalization Service and the work of the Antitrust Subcom- 
mittee of the House Judiciary Committee relative to agency activi- 
ties in the antitrust field suggest themselves. In each of these in- 
stances successful oversight must be attributed, not only to interest 
and diligent activity on “the part of Members of C ongress, but also 
to the avail: ibility of funds for the hiring of an adequ: te staff. There 
are few subcommittees in the House of Representatives devoted to 
a single subject which have as diligent and capable a staff as the House 
Judiciary Subcommittee on Immgration and Naturalization. Yet 
such a staff is necessary if oversight ‘of even a relatively small agency is 
to be effective. This matter of cost is one of the factors responsible 
for the variations in intensity and continuousness of watchfulness by 
congressional committees. 

This is particularly true, if by oversight we mean more than ferret- 
ing out individual acts of dishonesty or inefficiency or injustice in an 
agency. From time to time practically every congressional com- 
mittee becomes aware of suc individual acts of wrongdoing and ap- 
propriately gets to the bottom of it through an investigation. This 
ad hoc type of oversight performs a necessary function but I presume 
we are concerned here primarily with methods of oversight of a more 
continuous and permanent nature. This latter type of oversight not 
only seeks to ferret out individual acts of dishonesty, inefficiency or 
injustice but also seeks to determine whether congressional policy is 
being effectively carried out. For this a fairly large, able, and diligent 
staff is essential. 

In addition to the standing committees with jurisdiction over par- 
ticular agencies there exists the Government Operations Committees 
of both the House and Senate. These committees are charged with 
continuing responsibilities in “studying the operation of the Govern- 
ment activities at all levels with a view to determining its economy 
and efficiency * * *.” This gives these committees wide jurisdiction 
over the organization, procedure and practice of all administrative 
agencies. In a report to the House Rules Committee in the 84th Con- 
gress a Library of Congress Legislative Reference Service study 
indicated that the Government Operations Committees already had 
authority to perform all functions of oversight which the proposed 
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standing committees on administrative procedure, if created, were 
to perform. We are all aware of the comprehensive study of the 
organization, procedure, and practice of the administrative agencies 
which the House Government Operations Committee is presently 
engaged in. 

Finally the Judiciary Committees of both the House and Senate 
have jurisdiction over matters relating to the practice and procedures 
of all administrative agencies. These committees handled the Admin- 
istrative Procedure Act of 1946 and now consider all proposed legis- 
lation in this area. In the last two sessions of Congress the House 
Judiciary Committee has appointed a Special Subcommittee on Ad- 
ministrative Procedure to study proposals in this area. 

These are some of the means by which Congress presently oversees 
administrative agencies. 

There have been suggestions that congressional oversight should be 
expanded particularly in the area of administrative procedure by the 
creation in the House and Senate of a new standing Committee on 
Administrative Procedure. This proposal seems to imply a number 
of things. First, the implication is that the House and Senate Ju- 
diciary Committees which handled the Administrative Procedure 
Act of 1946 are no longer competent to deal with this subject. I am 
inclined to doubt this. Second, this proposal implies that the various 
standing committees of the House and Senate with jurisdiction over 
specific administrative agencies are no longer competent to oversee 
the procedure of the agencies committed to them. I think that, 
among other things, the extensive modifications in the procedure of 
the National Labor Relations Board by the Taft-Hartley Act and 
the modifications in the procedure of the Federal Communications 
Commission by the Communications Act Amendments of 1952 tend 
to refute this implication. Finally, the implication is that major 
changes in administrative procedure somewhat along the lines of 
the Second Hoover Commission task-force report are in order and 
that, because the Judiciary Committees and the other standing com- 
mittees have failed to act on these proopsals, some new committee 
should be created to so act. However, this need for major changes in 
administrative procedure has yet to be proved. These Second Hoover 
Commission task-force proposals were not even supported by the 
Hoover Commission itself. Small wonder that congressional com- 
mittees are less than enthusiastic about them. In short, when a genuine 
need for procedural changes has been called for, existing congressional 
mac hinery has been adequate to handle the legislation. 

This is not to say that oversight by Congress might not be improved. 
It clearly can be. The question is whether additional funds should be 
spent for this purpose rather than others. The way to improve con- 
gressional oversight is to build upon existing foundations rather than 
create new committees. If more continuous and intense oversight 
is desired, many of the standing committees must expand their staffs 
and concentrate more on this matter. I believe very strongly that this 
basic responsibility should be reposed in the existing standing com- 
mittees. They are oriented to the substantive task of the particular 
agency under their jurisdiction. They daily deal with the bills, resolu- 
tions, reports, inquiries, and complaints relating to the work of that 
particular agency. It would seem downright foolish not to place 
primary responsibility in these standing committees with their spe- 
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cialized knowledge. This is true of both substantive and procedural 
matters. I do not think one can intelligently evaluate the procedures 
of a particular agency unless one understands the substantive role the 
agency performs. The standing committees are more sensitive to this 
relation of procedure to substantive task and for that reason, I feel, 
are the best qualified to oversee the agency’s activities. 

Furthermore, I see a real danger in further diluting this primary 
responsibility for procedural oversight by creating a new committee 
not oriented to the substantive role of the : agency. ‘The danger of im- 
practical-theorizing about administrative procedure i is too great. Un- 
fortunately this appears to be almost an occupational disease with us 
lawyers. I fear a further separation of the substantive and pro- 
cedural oversight responsibility might, unwittingly and uninten- 
tionally, hamper fair and effective administrative action. 

Situated halfway between the executive and legislative branches is 
one of the most powerful means of oversight of agency action—the 
General Accounting Office under the Comptroller General. It is in- 
dependent of the executive branch with vast powers of oversight of 
the administrative process. Its function is to control the disburse- 
ment of public funds to insure that they are spent in accordance with 
the appropriation acts of Congress and other applicable legal stand- 
ards. It does this by auditing and investigating executive disburse- 
ments and by deciding appeals from agencies brought by dissatisfied 
claimants. It settles thousands of legal questions each year in de- 
cisions which are binding on the departments and agencies of the 
Government. 

Now let me proceed to the executive branch. In asense the executive 
branch is the administrative process and vice versa. In this sense over- 
sight becomes introspection. Practically every act of the President, 
the de partment heads, and agency offici: ils which affects the executive 
branch is a kind of oversight. This is certainly true of the actions 
of superior officials in reviewing the decisions of subordinate agency 
or department officers and employees. However, I presume we are 
more concerned with executive action which is more consciously con- 
cerned with oversight. Examples of this in the area of agency organi- 

zation are the many reorganization plans. The abundance of these 
plans indicates that the executive branch is not incapable of intensive 
oversight in this area of agency organization. ‘There are also many 
examples of executive oversight in the area of agency procedure. 

Some of the best known are the Executive orders establishing the 
loyalty and security programs and setting out the procedures applicable 
thereto. In general the continuousness and intensity of Executive 
oversight had varied from agency to agency depending on the interests 
and temperaments of the President and/or his staff. 

Of course, the authority of the President in relation to the indeped- 
ent regulatory agencies is much more limited than is his supervision of 
the other departments i in the executive branch. This result was the 
conscious purpose Congress had in creating these independent agencies 
and I detect little sentiment for changing this. 

We have already alluded to the fact that control over appropriation 
requests is an important means of oversight by the President. The 
Bureau of the Budget plays a large, and to me, shadowy part in this 
matter. It is evident that the Bureau not only makes dollars and cents 
determinations but that it also has responsibilities involving broad 
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governmental policy. I do not suggest that there is anything impr oper 
in this: merely that I do not understand fully the reaches the Bureau’s 
power of oversight over executive departments and agencies. But there 
is no doubt it is extensive. 

Recently there was created the new Office of Administrative Pro- 
cedure under the Attorney General. As the report of the President’s 

Jonference on Administrative Procedure in 1955 indicated, such an 
office has been “advocated by every group which has made a careful 
study of administrative procedure.” This is true of the Attorney 
General’s Committee on Administrative Procedure which reported 17 
years ago, in 1941, the First and Second Hoover Commissions, the 
American Bar Associ ation, and the President’s Conference on Ad- 
ministrative Procedure of 1955. All except the President’s Confer- 
ence would have lodged in the Office wide powers over appointment of 
trial or hearing examiners, taking this power away from either the 
agencies or the Civil Service Commission or oth: Over the years 
innumerable bills have been introduced proposing an Office of Admin- 
istrative Procedure of one kind or another and have not been acted 
upon. The controversial provisions transferring the power of appoint- 
ment or control of hearing examiners has certainly had much to do 
with their consistent failure. 

Last year Attorney General Brownell created an Office of Admin- 
istrative Procedure in the Department of Justice. It is purely a study 
and advisory office and, of course, has none of the controversial features 
relating to the appointment of hearing examiners. There is no doubt 
this Office, as presently constituted, can make significant contributions 
to the improvement of the administrative process just as the Adminis- 
trative Office of the United States Courts has made significant con- 
tributions to the improvement of the judicial process. 

On the other hand I doubt the wisdom of immediately changing the 
nature of this office and transferring to it, either as an independent 
office or under the Attorney General, the authority to appoint or con- 
trol hearing officers. 

In conclusion I can sum up with two statements. First, there 
already exists rather extensive authority for executive and legisla- 
tive oversight of the administrative process. Second, whatever addi- 
tional oversight is desirable should build upon existing foundations 
rather than emphasize the erection of entirely new structures. 

Thank you, Mr. Chairman. 

The CHatrmMan. Thank you, Mr. Broden. 

Now, as it was yesterday, we first think it is advisable to let each 
of the three panelists have an opportunity to comment on what was 
said by the other or ask questions of the other, if he so desires. 

With that under standing, Dean Landis, if you care to comment on 
either of the statements made by the other two panelists or ask any 
questions of them, you have that privilege, and this is your opportu- 
nity. 

Mr. Lanpts. Well, I would like to make this comment on Mr. 
Broden’s paper. 

The Cuarrman. Just a little louder, please. 

Mr. Lanpts. I would like to make this comment on Mr. Broden’s 
paper, that the survey that it contains in it of the action of the various 
committees of the House and Senate, to my mind, is a very illumi- 
nating picture that it gives. 
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I don’t think the public is nearly as conscious of the kind of ac- 
tivity that takes place among many of the House committees. They 
certainly don’t have this picture of the operations of the House, and I 
think he is to be very much congratulated on producing such a nice 
paper, such a nice survey. : 

I have some disagreement with him on his feeling that a special com- 
mittee on administrative procedure would not be a desirable thing. 
The problem is a broad one, and although he is correct that procedure 
has got to be related to substance, there are certain common grounds 
in the entire field of administrative procedure that would cut across 
all administrative agencies. 

Concepts of what constitutes a fair hearing are as important in the 
Commodity Exchange Authority as they are, we will say, before the 
Federal Power Commission, and I think a committee of that nature 
could doa good piece of work. 

The other point that he makes, and again I am happy that he em- 
phasizes the importance of an office of administrative procedure. The 
Office of the Administrator of the United States Courts, which is now 
about 15 years old, maybe a little older, has had a very important 
effect upon improving the administration of justice in the Federal ju- 
diciary. If some similar offices could be created, that would do some- 
thing of the same thing for the Federal administrative agencies, I 
think it would be helpful all along the way. 

A recommendation to that effect was contained in the task force of 
the second Hoover Commission. I happened to be on that, and I am 
sorry that it has not been pressed more strongly than has been the case. 

Turning to Mr. Cragun’s paper, I find myself very much in agree- 
ment with that,asa whole. I think he is dealing with really the tough 
problem before the Congress, that is, getting oversight which is not, 
as he says, merely a sporadic ferreting out of misfeasance, but the 
problem of elevating year in and year out the operations of these im- 
portant administrative agencies, and I think we see more or less eye 
to eye in trying to see how best that problem can be resolved. 

Thank you very much. 

The CuatrmMan. Thank you very much, Dean Landis. 

I believe, Mr. Cragun, you have already commented on Mr. Landis’ 
statement. Do you care to comment further on it, or on Mr. Broden’s 
statement, or do you have any questions raised by the other papers ? 

Mr. Cracun. I do have some problems with Mr. Broden’s paper. 

I might refer for a moment to what Mr. Landis said about the fact 
that it takes a good man to do a good job with railroads, securities, 
television, or radio. It takes a genius adequately to cover all these 
fields, so, of course, I suppose I am talking to a committee of geniuses 
here, in the first place. 

But, the job of substantive legislation that is before this committee 
[ feel rather defies, in addition to its tremendous handling of all those 
fields, the oversight of procedure as well. 

There is some suggestion in the remarks which Professor Broden 
made that to deal horizontally with the agencies on a practice and 
procedure basis we would be diluting primary responsibility for pro- 
cedural oversight. Yet, as he has accurately pointed out, there is 
authority for the fact that it is already fragmented between a sub- 
stantive committee such as this committee, with the agencies that are 
dealt with by it, and with the Committees of Government Operations, 
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if we are to credit the findings of congressional purpose in the Legis- 
lative Reorganization Act which were attributed to the Congress by 
the Library of Congress study to which he has alluded, and ‘also the 
new Subcommittees on Administrative Procedure set up by the Senate 
Committee on the Judiciary, which seem at the present to get all 
procedural bills. 

That is, I feel that this can be centered and plain responsibility 
given, and Congress can be more meaningful, without in any way 
impairing the effectivenes of the substantive committees. 

Surely, there is overlapping in these things; nobody can draw sharp 
lines. There will be inevitable duality of jur isdiction situations which 
arise. 

But clearly it seems to me, at least, and I am certain that it seems 
to others, that a committee meaningfully directed to the serious prob- 
lems raised by the administrative agencies and their fusing of the 
three traditional functions of Government, which can be helped im- 
mensely, if Congress were to follow that rule. 

I believe that covers it, sir. Thank you. 

The Cuarrman. Thank you very much. 

Mr. Broden ? 

Mr. Bropen. Well, I think that one thing is obvious, there is una- 
nimity at least on one point, and that is for the committees to do a 
better job, the committees of Congress to do a better job in oversight, 
there must obviously be an expansion in the committee staffs, and this 
involves money, and there must be an evaluation, a weighting, for the 
necessity of this additional expense over the obvious advantages that 
will flow from expanded staffs. 

When I say “expanded staffs”—and I infer that the other gentle- 
men mean the same thing—quite expanded. 

As I said, for one small agency, the Immigration and Naturalization 
Service, where I think there is effective ov ersight of the policies fol- 
lowed, and I am saying this because I happen to have personal know]l- 
edge of it, I am sure that in various areas this committee exercises sim- 
ilar oversight, there are very experienced members on that subcom- 
mittee staff, men and women who have devoted a large part of their 
lives to the immigration and naturalization work, and for comparable 
staffs to be formed in all of the committees of sufficient size and capa- 
bility, there certainly would be a tremendous cost involved. 

It would not only involve cost of salaries, but space, and I am sure 
it would involve a greater crowding of the already crowded facilities 
of the House and Senate Buildings. 

I don’t know that I can really say much more in presenting my view, 
that I think the standing committees should have basic responsibility 
for oversight of both substantive and procedural matters. 

I have cited instances where, as a matter of fact, the Congress, the 
congressional committees have, when the need was there, effected ad- 
ministrative procedural changes. 

In addition to that, you will note that my statement was further 
delusion. I was well aware, of course, of the fact that the House and 
Senate Judiciary Committees, and the Government Operations Com- 
mittees do have that across-the-board responsibility, and I really can- 
not see any value in creating another committee with additional, and 
I should say in many respects the same across-the-board supervision. 
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You have a wide spectrum on the House Judiciary Committee of 
temperament. If there was any real drive for any of these proposed 
procedural changes, as there was in 1946 when the committees ade- 
quately handled ‘the problem, I am sure that there will be response. 
So I don’t see any need at all for the creation of an additional com- 
mittee to perform the same across-the-board functions that two com- 
mittees of Congress are already designated by the rules of the House 
and Senate to perform. 

Thank you, Mr. Chairman. 

The Cuatrrman. Thank you very much. 

Now, we have an opportunity for you who are in attendance here 
today to make comments, as you did yesterday, but first I think we 
should see if members of the committee may have questions with ref- 
erence to the matters raised by the presentations on the subject of the 
panelists this morning. 

Mr. Williams, do you have any questions? 

Mr. WriiuiaMs. I have no questions, Mr. Chairman, except I would 
like to compliment these gentlemen on a very splendid presentation. 
I think the committee will profit a great deal ‘from the discussion that 
we have had this morning thus far. 

The Cnatrman. Mr. Wolverton, do you have any questions 

Mr. Wonverron. Mr. Chairman, I have many questions that I would 
like to ask, more than the time at our disposal would permit me to 
ask. When we have witnesses of the character who are before us this 
morning, it lends itself very much to the desire on the part of the 
committee to inquire of them, of their broad experience, as to what 
should be the attitude, either by legislation or otherwise, with respect 
to these agencies. 

I have in mind particularly the presence of Mr. Landis. He has 
been present and participated in the formation and in the administra- 
tion in the early days of some of these agencies. 

Now, after a period of 25 years, to look back as to the purpose, the 
intent, the objectives and the will of Congress with respect to the 
duties of these Federal agencies, and to examine that in the light of 
present-day conditions, it would be very —s to this committee to 
have a full and frank expression in that respect. 

Of course, I realize that the method that we have taken is to divide 
this discussion into several topics. The one before us today, as has 
been already stated, is how much overseeing of the administrative 
process should be undertaken by the executive branch and the legisla- 
tive branch. 

The fact that we have limited the appearance this morning to a 
discussion of that particular topic necessarily limits many of the in- 
quiries I would like to make of a person, particularly, who has had the 
experience as well as the background that Dean Landis has had. And 
in that, I do not speak derogator ily of the other witnesses, but I merely 
emphasize his importance by reason of the fact that he particip: ited 
in the early days in the formation of some of these regulatory bodies, 
and knew something of the purposes and has been able for years to 
know to what extent, if any, there have been any changes. 

I shall, of course, necessarily confine my inquiries to this particular 
subject that we have before us this morning. 

Now, when we speak of the overseeing ‘by the legislative branch, I 
would assume that it could be taken, as these papers have indicated, 
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that you were speaking of the legislative branch as a whole, and you 
have rightfully made reference to the several committees that have 

responsibility : and have opportunities of making a study of these sev- 

eral agencies. 

The legislative branch, of course, operates as a body in the enact- 
ment of law, and preliminary to that, by hearings that are conducted 
by the committees that have jurisdiction. 

This committee has particularly broad jurisdiction in that it covers 
most of the regulatory bodies. But thees hearings have demonstrated 
that there is a greater refinement of overseeing these agencies than 
would be indicated by the mere words “legislative branch,” even 
though you considered it as including the committees of Congress. 

Our testintony over a period of months has indicated that indi- 
vidual members of the legislative body or branch take upon them- 
selves the responsibility, it would seem, especially with reference to 
the welfare of their own individual constituents, in bringing to the 
attention of these commissions off-the-record, behind-the-scenes influ- 
ences with respect to the judgment that should or should not be exer- 
cised by the individual commissioners, or acting together as a body. 

In many instances it has indicated reprehensible conduct on the 
part of even not only Members of Congress—and I speak of that in 
the broader sense as including the Senate—as well as the bar. 

I would like to ask what can be done from a legislative standpoint, 
and that is, the responsibility of this committee that is facing it at 
this time, what can be done to bring an atmosphere about the com- 
missions in the exercise of their duties that would be comparable to 
the atmosphere that surrounds our courts in the fulfillment of their 
obligations. Does it require legislative action? Does it require 
something more than a realization upon the part of the individual 
commissioners of a responsibility upon their part to avoid all appear- 
ances of off-the-record influences in making it possible? Has it got- 
ten to a point where we need legislation to put us back on the track, 
so to speak ¢ 

I cannot believe, as one of those who had a part in the formation 
of these agencies in the beginning, that it was ever thought that it 
would reach the point which we would have had presented to us in 
these hearings, which I may illustrate by one very reprehensible 
situation : 

In a very important matter where, in the office of the attorney who 
represented one of the litigants, a conference was held as to how, 
through whom, and the best way to approach a commissioner with 
respect to a particular matter that was before the commission for 
decision. 

We have also learned that social conditions have been utilized to 
make off-the-recerd advances to the commissioners, even to the extent 
of ascertaining who had been a roommate of a particular commis- 
sioner in order that he might be approached in that manner. 

I could go on in citing these sort of things that have come to our 
attention. 

Now, when we refer to the overseeing of the administrative process, 
to what extent should it be taken by the executive branch and the 
legislative branch? It goes beyond that rather general term “execu- 
tive branch and legislative branch.” 
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It is my sincere desire to see that there is the same type of attitude, 
or as has been described, atmosphere, by these commissions who dis- 
pose of matters of great value running into millions of dollars, what 

can be done to reestablish or establish the i importance of giving to our 
citinenabip the feeling that these judgments of Government agencies 
are carried out on the basis of proven facts, rather than on the use 
of influence behind the scene. 

Do any of you gentlemen wish to express an opinion as to what 
could or should be done # 

Mr. Lanpis. Mr. Wolverton, I think in approaching that problem 
one should also recognize that very frequently Members of the Con- 
gress—and I speak both of Senators and Congressmen—can be very 
helpful to the agencies in disposing of certain matters before them. 

I recall dealing with the problem of putting air feeder service into 
New Mexico and Arizona. Senator Carl Hayden appeared at that 
hearing, and with his vast experience and vast knowledge of that 
country, he was able, I think his presentation of the situation in Ari- 
zona was such that prior to that time I think the members of the board 
would have refused to certify that service into that area. But his de- 
scription of its potentialities, its growth, its need for this kind of 
service, I think, swayed the board toa contrary conclusion. 

I simply illustrate that as one of the things that is important. Now, 
that happened to be given on the record. 

Mr. Wotverron. I do not direct my remarks, Dean Landis, to what 
is said on the record. In fact, I think if they could be helpful they 
would be helpful, but whatever is said or done should be on the record 
and not off the record. 

Mr. Lanois. I simply wanted to point out that there is much that 

can be gathered by the experience of men whose duty it is to travel 
over the field and know the problems at first hand. 

Now, when we come to off-the-record presentations, I don’t think 
anybody could say that off-the-record presentations of pending con- 
troversies haven’t been made. The manner in which they are made, 
of course, is the important thing. 

I have never felt or resented any approach that is made with ref- 
erence to the merits of a problem, but I have felt a little disturbed 
when the approach had no relationship to the kind of considerations 
in order to govern its disposition. 

I, for one, am not too hopeful that some of prescribed code of ethics 
will do the trick. I have a feeling that the real answer to this lies 
in the manner of men who are appointed to these administrative 
agencies. I don’t believe that we are paying enough attention to the 
qualifications of the individuals who are frequently elevated to those 
positions. 

It does appear to me that very frequently selections are fairly cas- 
ual. Naturally, they have to have a certain political aspect to them, 
but the political aspect sometimes overshadows everything else. 

Now, to my mind, there is the essential problem. Fortunately, their 
salaries have been incre: ised so that the job becomes an attractive one, 
but the manner of selection of the individuals to these agencies should 
be studied to see whether it could not be improved. 











112 ADMINISTRATIVE PROCESS AND ETHICAL QUESTIONS 


Our Federal judges, I think, although politics goes into their selec- 
tion, obviously, and should, are screened in a way that the members 
of the administrative agencies are not. 

I would also like to see something done that would make those posts 
more distinguished, so that persons would be attracted to them be- 
cause of the prestige that they possess. 

But mere legislating of certain types of ethics doesn’t seem to me 
to really touch ° the problem, and it becomes a matter of form and not 
of substance, and I think another thing that you have got to recognize 
is that many of these members of these administrative agencies ‘have 
to be educated, and have to get their education from the industry, and 
from talking to the members of the industry. 

If I may revert to a personal experience, certainly when I came 
into the problem of aeronautics, I had little knowledge of the sub- 
ject. I spent my time very frequently with presidents ‘of railroads— 
I mean presidents of airlines or other important officials of airlines, 
trying to learn the problems. That would not be with regard to the 
disposition of a particular case, but certainly the information that 
I would glean there is what would help toward the disposition of 
certain cases. 

But that seems to me the crucial answer, Mr. Wolverton, the 
ealiber of the individuals, if something could be done to improve 
that situation I think we will get much further than we will get with 
any kind of code of ethics. 

Mr. Worverton. Well, the chairman is calling my attention to 
the fact that this question that I have asked of you would be one 
that would be more properly a matter for discussion under part 4, 
but, as I prefaced my remarks in saying that I was taking advantage 
of the presence of a man of great experience over a long period of 
years to give an expression of opinion, even though it may not be 
directly related to the subject on which he was called to testify. 

I think that you may have been called on either one of these topics, 
and your testimony would have been very important. In fact, I think 
if you had testified on any one of the four, or all of the four, we would 
still have benefited by your views. 

I will not press the question at this time, but I do appreciate having 
had the benefit of your thought. 

Of course, I would not want to have it assumed that when I speak 
about off-the-record discussions with Commissioners, that there would 
be any indication in that as a suggestion on my part that they should 
not attempt by conference with people who are experts, or who have 
better knowledge or have more knowledge of the subject than they 
have to obtain the benefit of that. I am speaking about litigated 
cases, and not of the general improvement of the mind or the ability 
of the Commissioners, any more than I would a Member of Congress 
should make every possible contact he can in determining what is 
the better thing to do. 

I will not press the matter now, but I will take it up again this 
afternoon when we reach the other subject. 

The Cuatrman. Mr. Moulder? 

Mr. Movutper. One question, Mr. Chairman. 

Mr. Landis, on page 5 of your statement you make some reference 
to the liaison between the committee and the agency. 
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What do you mean by “liaison” ? 

Mr. Lanpis. I mean by that, sir, that it is often a long distance 
between Pennsylvania Avenue and the Hill; that too frequently it 
happens that members of the administrative "agencies do not see too 
much of the congressional committees, and, consequently, there isn’t 
that mutual interchange of problems between them. 

You may find a congressional committee all of a sudden getting 
an idea and pressing that idea which, if they had talked the thing 
over with the administrative agencies before 

Mr. Moutper. I was going to make the remark that the chairman 
of this committee, every year at the beginning of each session, has 
all the members of the agencies before the committee for a complete 
review of all problems with which they are confronted. 

Mr. Lanpis. I mean more informal-type contact than the formal 
type before a committee in committee hearing. 

I know that I always enjoyed discussing problems with the former 
chairman of this committee, and now the Speaker of the House, who 
was very interested in the operation of the Securities Commission, and 
[ would like to have him know what the problems were, not that 
necessarily he should do anything about them. 

That is what I mean by liaison, counsel almost day-by-day or week- 
by-week contact between the committee members and the particular 
agency that they have ac aes n with. 

Mr. Movunper. Than by inference on page 5 of your statement it 
appears in your criticism of the action taken by this committee, in con- 
nection with the Federal Communications Commission and the pay- 
TV, subscription television. 

Mr. Lanpis. Yes. 

Mr. Movurper. I do not recall any threats of reprisal, any threat 
whatsoever on the part of this committee in commenting on that 
proposition. 

Mr. Lanpts. Well, I do, Mr. Chairman, and of course I would 
like to say, you must take my remarks that I had an interest in that 
situation, so I am not purely speaking from the scholarly stand- 
point. But I did feel that that was an unnecessary treatment of the 
Federal Communications Commission, to tell them not to take action, 
and I don’t think that is the right way to treat any independent com- 
mission. 

I would not say, and I would not be critical if this committee, for 
example, had influenced a bill to amend the act and make clear its 
position on it, and that bill had gone through the Congress. That is 
another matter. You can differ there on a matter of substance. But 
I was critical of the procedure that was followed. 

Mr. Mouuper. May I ask this question, Mr. Chairman: 

In connection with setting cases for hearing, developed in the course 
of the hearings a few days ago that no one, as an example, on the 
sie al Communications Commission has the authority to schedule 

ises for hearing or for argument and decision. 

~The Chairm: in, or Mr. McConnaughey testified that the Chairman 
of the agency should have that authority. 

Mr. Lanois. I am surprised that he doesn’t possess an authority 
of that nature, that it is not lodged somewhere so that it can be quic kly 
handled. Surely, it isthe agency’s function to determine—— 
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Mr. Moutper. He testified that all the members of the Commis- 
sion must agree before a case is set for hearing and argument. 

Mr. Lanpts. Well, there are certain pec uliar features in the Federal 
Communications Commission. 

Mr. Moutrper. I mean, the authority and responsibility does not 
seemtorestinoneman. It seemstotake a long time for all of them to 
agree and getting together when to hear a case. 

Mr. Lanpts. Yes. That Commission, for example, never in its 
histor ys I think, delegates important duties to a single one of its mem- 
bers. I don’t know why; maybe it is scared of the w ay in which he 
may act; very unlike, for example, the Securities and Exchange Com- 
mission where one of the members will have considerable responsi- 
bility delegated to him. I can only be critical of that lack of author- 
ity. 

Mr. Mourper. May I ask Mr. Broden his idea on this proposition ¢ 

There seems to be a practice to send examiners out to hear testimony, 
to hear the evidence, to make this recommendation. They have, of 
course, to see and hear the witnesses. ‘The Commission, under theory, 
reviews the record only. 

Don’t you think in some cases that it would expedite proceedings 
if the Commission, itself, could go into the field and hold hearings on 
certain cases, or have the authority ? 

Mr. Lanois. I think so. I think in some cases it is very desirable, 
in important cases it is very desirable to do that. I know on one occa- 
sion, or two occasions, I did that myself. 

In 1946 there were a series of very bad accidents on the airlines, and 
although the hearings there were commonly being handled by the 
Bureau of—the so-called Safety Bureau, the seriousness of this matter 
led me to actually hold those hearings my ‘self, 

Mr. Movutper. What you said a while ago that White House and 
overseas cases seems to apply to the Commission, after the examiner 
has heard the testimony and made his ruling, then everybody seems 
to bring pressure on the Commission to try to get this changed in some 
way. 

Mr. Lanois. That happens. 

Mr. Movuuper. That would eliminate that, if they could hear the 
testimony in cases themselves and then reach decisions quickly or with- 
in acertain period of time, don’t you think so? 

Mr. Lanois. It might do that, because then you would be more im- 
pressed by the actual seeing of the witnesses and questioning, perhaps, 
yourself. 

Mr. Movtper. That is all. 

The Cuarrman. Mr. O'Hara? 

Mr. O'Hara. Mr. Chairman, I have enjoyed very much and value 
very highly the heari ings which we have had and the panelists which 
we have had. In all of the realm of both the academic and the prac- 
tical, I lean a little more probably toward the practical than I do 
toward some of the theories that are advanced. 

Dean Landis, in your experience—and you have had considerable 
experience as an administrator in the various several agencies—do 
you feel, looking back, that it is wise to have some sort of oversight by 
the legislative branch of the Government from time to time of these 
agencies as to whether they are carrying out the purposes of the law? 
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Mr. Lanois. I think it is very wise, Mr. O'Hara, very wise and abso- 
lutely necessary, because—what is the remark—when some people come 
to Washington nothing but their head grows, not their brains. 

That is true with regard to people w ho have power lodged in them, 
like these administrative agencies. They tend to get off the track, 
and they may start asserting powers that the Congress never intended 
to give them, and you have got to watch them all the time, and I think 
it is good for them to be wate ched. 

Mr. O'Hara. Do you think there is any necessity for the creation 
of a separate administrative procedure committee of the House, or 
the creation of an agency which would be charged with the oversight 
of these agencies, and if so, which would you prefer ? 

Mr. Lanpts. I would prefer both. TI think the type of work done 
by a committee of the Congress on administrative procedure is one 
which would look forward to a revised code to cover the scope of the 
entire field. 

Now, the office of administrative procedure would be constantly 
watching day-by-day operations and suggest this, suggest that, sug- 
gest this change in administrative procedure before one agency. 

I think the two of them could work together very well. 

Mr. O’Hara. Well, what I say is not in criticism, from my observa- 
tions of the past 18 years, but rather a situation that does exist. I 
agree with what Professor Broden said, that he felt that the particular 
legislative committees had a better grasp of the workings of the agen- 
cies upon which they legislate than other committees, such as special 
committees, do. I am compelled to agree with him. 

I remember the first couple of years I spent on this committee, I 
was completely at sea trying to catch up with the technical side of the 
industry and commissions, with phases of law which I had never dealt 
with as a general practitioner, and it took mea couple of years to begin 
to feel a little bit at home when some of these witnesses were testifying 
before us from the agencies. 

I think from my ‘observation over the y ars, oftentimes an appro- 
priations subcommittee will do vast anions when they haven't the 
slightest idea of the ramifications of what “they are doing, and that 
could also go to some of the other comimttees who have an overriding 
jurisdiction, unless they are fully advised as to the machinery of the 
law and the oper: ations of those commissions. 

Now, again you come back to individuals, Members of Congress who 
are loaded down with work. We have spent a year and a half, Mr. 
Landis and members of the panel, on just what we have accomplished 
thus far, and we have merely scratched the surface. 

Certainly, going out of Congress, as I am, I would recommend not 
necessarily a special committee of any kind, but that there be more 
of an opportunity to investigate, not in a critical way, but to inform 
the Congress of what is going on. 

I think it would be a helpful thing, and it would be a good thing 
for the people of this country. 

Do you agree with that ? 

Mr. Lanois. Oh, yes, I certainly do. 

Mr. O’Hara. Mr. Chairman, I think that is all I have. 

The Cuarrman. Thank you very much. 
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I wonder among our panelists whether you have anything to say, 
Mr. Gatchell ? 

Mr. Garcneti. Mr. Chairman, may I just ask Mr. Cragun a ques- 
tion which I thought he would cover ? 

The Cuatrman. Yes. 

Mr. Gatcuey. I certainly am in agreement that there certainly 
should not be control by the executive department over the inde- 
pendent regulatory agencies which the Congress has established. 

I would like to ask Mr. Cragun if he has considered the suggestion 
which I made in my written statement yesterday, that the Federal 
Power Commission, among the other regulatory agencies, should not 
have to go before the Solicitor General in order to appear in the Su- 
preme Court, as we do at present, and that is—we an go into any 
court by statute, Congress authorized the Commission to go into any 
court by statute, and that includes the Supreme Court. 

But the Supreme Court, by rule, has said that the United States 
shall be represented through the Solicitor General. 

That could be changed by a simple amendment to the Federal Pow- 
er Act or an amendment to a section of the code giving the Solicitor 
General authority to appear for the United States, and I was won- 
dering if you had given any attention to that, or whether you think 
it isa good thing that he does tell agencies what they may say in the 
Supreme Court. 

Mr. Cracun. Mr. Chairman, it is a problem with which I have been 
familiar over the years. I have not ever reached a conclusion as to 
what is wise. 

We know that the Solicitor General, by law, is given general super- 
vision of all litigations to which the United States, which broadly in- 
cludes these agencies, is a party. 

Mr. Gatchell directly pointed out that the Federal Power Com- 
mission is given independent authority, through its own attorneys, to 
appear in courts save in the United States Supreme Court. 

Now, is general control by the Solicitor General the proper thing, 
or should the views of these agencies be given independent expression, 
because frequently, indeed, they are bipartisan, they are not a close 
part, of the executive policy of which the Solicitor General is a part. 

Many Solicitors General, I know, when they felt that they could 
not themselves conscientiously carry the view of the particular agen- 
cies, and that includes the departments, have permitted the solicitor 
or general counsel of the department or agency, himself, to prosecute 
the matter. That is done with the consent of the Solicitor General. 

On the other hand, some of the Solicitors General have been rather 
insistent upon maintaining the policy. 

But it gets into matters with respect to the advisability of having 
these independent agencies, which have developed an independent 
view deliberately under the policy which Congress has laid down, to 
come in and express that independent view quite apart from executive 
functions. 

It does seem that the two things should lie together. Either the 
President ought to be able to control pretty directly the policy of the 
agency, or the agency should be freed from that legal rule of the 
Solicitor General. 

I think the two things should go together, but I don’t know which 
way. 
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Mr. Garcnety. Mr. Chairman, I am not suggesting that the present 
Solicitor General has in any way impinged upon the policy decision 
of the Federal Power Commission, but it certainly seems to me that it 
was basically unwise to have an agency responsible for the policies 
and then place the ultimate appeal for a judicial decision, place that 
under the control of the Solicitor General or anybody in the executive 
department. 

Thank you. 

The Cuarrman. You mentioned you absolved the present Solicitor 
General. How about the past Solicitors General ? 

Mr. Garcuet. We have been permitted to appear in the Supreme 
Court without participation by the Solicitor General on 2 or 3 occa- 
sions, but whenever that happens, it means that you go in when the 
Supreme Court says, “Well, now, the Solicitor General did not support 
you, so therefore you must be wrong,” and we are handicapped in 
that. 

If he would be dealing solely with the matter of law I would have no 
objection to it; if he is dealing with a matter of policy, I don’t think 
it is his business, 

The Cuarrman. Do you have to go? 

Mr. Meeker. Yes, 1 do. I would like to say 1 or 2 things that 
relate to what has just been said, and what was said slightly earlier. 

In the first place, as a matter of practical operation in our agency 
the Solicitor General has no control over any of our litigations up to 
the Supreme Court. We run all of our own. 

As far as the operation of our relationships with the Solicitor Gen- 
eral are concerned in the Supreme Court area, I personally have 
found it extremely helpful to work with his staff of experts who 
appear much more regularly in the Supreme Court than we do. 

| have always experienced nothing but extreme courtesy and under- 
standing in terms of permitting the General Counsel of our Commis- 
sion to argue there. SoIseeno problem for us. 

The next comment I would like to make with respect to Congress- 
man Moulder’s inquiries of Dean Landis, I should like to say that the 
Chairman of our Commission is given statutory powers by the Con- 
gress under Reorganization Plan 10 with respect to administrative 
matters. Other than that, Commissioners are full and equal of each 
other, and they seem quite able, in our agency, to note cases for 
hearing without any delay or animus between them. 

As far as the Commission hearing cases, our Commission has on 
occasion heard cases on bond. This creates serious problems for the 
Commission, because it means, in effect, that at times a platoon seems 
to move from the bench into an anteroom to discuss a ruling on evi- 
dence, and this is something that I had to advise them on not too 
many years ago, and it does present very practical difficulties. 

Finally, I should like to say that insofar as rulemaking is con- 
cerned, and the comments of John Cragun, it seems to me that Con- 
gress should not worry so much about our rules. Everything we do 
in this rulemaking area is public. 

As a matter of fact, our proposals and notice of rulemaking are 
sent to the standing committees that oversee us. On occasion we get 
a communication from the staff director of the committee with respect 
to them. We like to bring these rulemaking proposals to Congress’ 
attention. 
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Everything that is done is done publicly. Members of the bar and 
committees of the bar come before us and make presentations. We 
extend time to the bar. We have extended time for comments in 
order to enable bar committees to get together. 

I just do not see in this oversight area any real problem. We send 
an annual report to the Congress indicating every rule we adopted, 
and as has been suggested here earlier, we come up here every year 
before this committee and the Senate Banking and Currency Com- 
mittee. Our annual report is in their hands by January 7. We make 
a full report to them at this time. 

If Congress thinks at any time that our rules transcend the inten- 
tion of Congress with respect to powers delegated to us and the 
statutes we administer, there is ample opportunity not only for Con- 
gressmen, but members of the public, to register objections right here 
in this forum. 

And finally, and then I will quit, insofar as agency appointments 
are concerned, I should like to say that it is well known among the 
American Bar Association that there is a new committee on admin- 
istrative agency appointments. If this committee operates in the 
fashion that the committee on judicial appointments of the American 
Bar Association operates, much could be done to calm the fears of 
some of those who feel that the agency appointments—a feeling which 
I do not share as far as my own Commission is concerned—are not up 
to prior standards. Thank you. 

The Cuatrman. Would you say, then, Mr. Meeker, that the 
Solicitor General has been exercising proper oversight insofar as 
your Commission is concerned ¢ 

Mr. Meeker. Extremely helpful. 

The Cuatrman. Does the Solicitor General decide or determine 
whether or not you will ask the Supreme Court for certiorari ? 

Mr. Merxer. That is a delicate relationship. I have never bothered 
to look at the statute to find out what his powers are, because it has 
never been any problem. We have generally been permitted to peti- 
tion the Supreme Court, with his endorsement, where we seek certi- 
orari. So it has never been a problem with us. And under those 
circumstances, I never bother to look at the statute, Mr. Chairman. 

The Cuatrman. Iam not asking about your statute. 

Mr. Meeker. I understand 

The CuatrMan. What is the practical experience you have had? 
Do vou go to the Solicitor General ? 

Mr. Merxer. Oh, yes; we advise him of our intention, we consult 
with him with respect to our petition, and we find that very helpful 
to our agency. 

The CuatrMan. If he says no, you do not know what the outcome 
would be? 

Mr. Mrrxer. Then, of course, we can do as Mr. Gatchell sug- 
gests. We can fact up to it and seek it ourselves. The only difficulty 
is that his name doesn’t apepar on our petition, and as a practical 
matter, I think Mr. Gatchell is quite correct, that the Supreme Court, 
to a certain extent tries to control the matters which it grants certi- 
orari on by consideration of the careful attention given to each case 
by the Solicitor General. 

The CuatrmMan. Thank you very much. 
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Mr. Newman. 

Mr. Newman. Mr. Chairman, I would like to ask a question of Mr. 
Landis with respect to page 8 of his statement. 

On the third line of page 8 he says: 

Sitting on the Civil Aeronautics Board, I have heard many of them openly 
at a hearing or privately urge the necessity— 
and soon. He says this is inevitable, and the answer is not legislation. 

I would be very much interested in knowing, Mr. Landis’ views with 
respect to a proposal that all written communications from Congress 
be on the record if the hearing is on the record or in a public file, if 
the hearing is informal; and second, that a similar requirement be 
applied to memoranda of oral conversations with Congressmen. 

Mr. Lanpis. I certainly would see no objection to the former. 

Mr. Newman. In other words, you think legislation might be de- 
sirable to keep written communications on the record ? 

Mr. Lanois. Personally, I would suggest that you reach that result 
without legislation, if it could be reé ached without legislation, by 
simply getting the agencies to adopt that practice of their own 
accord, 

Now, it happens, I think it is true in the Civil Aeronautics Board, 
that all those letters are filed and are part of the open file. I don’t 
know about memoranda of oral conversations; I never made one of any 
oral conversation, except as preliminary to a draft of a contract or 
something of that nature. 

Certainly, you can’t require everybody to make a memorandum of 
an oral conversation. 

Mr. Newman. This committee suggested that with respect to the 
FCC. 

Mr. Lanois. Well, I think if you don’t trust people—I think you 
have to put some trust in people, and this just looks as if you don’t 
trust the integrity of the people, and I think you have got to do that. 
Sometimes you go wrong, of course, but 

Mr. Newman. I wasn't thinking 

The Cuarrman. If the gentleman would permit, I might say one 
of the considerations of the committee in making recommendations 
was in view of the information we had brought to our attention was 
for the protection of the Commissioners, as well. 

What would be your comment on that? 

Mr. Lanpis. That is true. I think very frequently an oral memo- 
randum is a protection to the Commissioner, because a charge can be 
leveled at him to the contrary. 

Some people just do not indulge in those practices, and others do, 
and I think to put a Procrustean bed under all these Commissioners 
is a little degrading. I think they should be lifted up rather than 
tied down. 

Mr. Newman. I was thinking of the problem of the adverse liti- 
gant, whose attorney might welcome the opportunity to see the argu- 
ments that had been made by Congressmen or other ex parte 
participants. 

Mr. Lanopis. I would love to see some memorandums of oral conver- 
sations that I am certain occurred in many of these Civil Aeronautics 
Board cases that went up to the White House. I would love to see 
some of the oral memorandums; of those conversations. [| Laughter. | 
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The Cuatrman. Mr. Haas. 

Mr. Haas. I should like to make a footnote to the reference of Mr. 
Cragun in his paper on page 3, to the deference accorded by the 
courts of certain actions of adi administrative agencies. 

The subject was discussed by the late Judge Jerome Frank in the 
case of Guiseppi v. Walling (144 Fed. (2d) 608), and Judge Frank, 
as we all know, had great experience not only as a judge, but as an 
administrative commissioner, Chairman of the SEC, and in other 
fields. 

He refers to the fact that appellate courts inquire more searchingly 
into findings of administrators than they do findings of Federal tr rial 
judges. They require more precision and detail of. factfindings from 
administrators than of a court sitting without a jury, and also states 
that it is an open secret that some Federal trial judges who resent 
their own obligation in nonjury cases to make findings of fact express 
antipathy to the factfinding powers vested in administrative officials. 

It seems to me, though, that despite the fact that the courts are 
more rigorous in examining adminisrative findings than they are of 
examining and reviewing their own trial judges, that we all agree 
that it is necessary to have greater control of the procedures of F ederal 
agencies in adjudicative matters, and I wonder whether any of the 
panelists would like to comment on the desirability of having some 
sort of arm of the Congress comparable to the Controller General in 
the Office of Administrative Procedure. Would that be equal to or 
superior to an independent committee ? 

Mr. Cracun. Theoretically, of course, the Comptroller General is an 
arm of the Congress right now. 

Mr. Haas. I say another office like it. 

Mr. Cracun. The Comptroller General I find would fully be in- 
adequate to meet the problems that we are dealing with here. 

The Comptroller General does issue thunderous reports to Congress 
on the operation of some of these agencies, but many times they are 
superficial matters, superficial so far as what we are here discussing 
by reason of the fact that the orientation is that of an accountant. 

Mr. Haas. I am referring to a different office whose job would be on 
administrative procedure. "The only comparability to the Comptroller 
General would be that it would be an arm of the Congress, and it 
would be independent. 

Mr. Cracun. An independent office of Federal administrative pro- 
cedure which has been endorsed by the American Bar Association, 
would probably in actuality work very closely with Congress, and I 
can see that there might be a close enough relationship that you could 
characterize it in the way you have. 

But I would person: lly have the greatest difficulty trying to draw 
some analogistic legislation to the office of the Comptroller General 
and the General Account ing Office in this field. 

The Cuamman. I think } probably we had better mix this up a little 
bit now, and let the lawyers group have a chance to say something. 

Mr. Beelar. 

Mr. Bretar. I have one question, Mr. Chairman. 

I have the impression that at least until some few months ago this 
word “oversight” was not in the public vocabulary, and I have the 
impression now that there is a connotation with it that it is something 
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that is a woodshedding function, and I would like to ask Dean Landis 
whether or not the function of oversight, legislative oversight, should 
not also have a preventative maintenance function, I mean, a function 
of ferreting out these trends and arresting them if they are going in 
the wrong ‘direction, and in examining w hether or not the agency’s 
statute is “stale, or whether or not the : agency's s statute has authority, 
in the case of your agency, to regulate the airspace, or does it lack some 
authority. 

Should not the function of oversight also have some useful purpose 
in that direction, including the problem of management of the agency ? 

Mr. LaAnpIs. Vv ery muc h so. You take, for example, that airspace 
question that you are talking about, until recently there was no power 
to, on any body’ s part, say, “Keep the military out of these commercial 
airlanes,” and it was—it could only be done by agreement between 
about 7 or 8 different agencies to carve out airspace of that nature. 

Now, there is a problem which finally the Congress has come to and 
decided how it should be handled, but it was patent there for a long 
time and I think that kind of oversight, to my mind, is perhaps as 
important as any. 

To take a look at the statute, see whether it is out of date now, 
whether another power is needed here, or whether this particular 
power that was granted is being exercised in such an arbitrary fashion 
that it should be withdrawn I: frankly do not find, that the : agencies 
make to Congress, the annual reports are too illuminating. They are 
too much in the way of self-serving documents. And I do think, 
what I have in mind, for example, to put it very plainly, is this: 

Take this committee with its terrific burdens; if it had an expert 
that it could assign to these separate fields who would in substance 
live with the commissions, and be a liaison agent in that sense, and 
bring back his experiences, his ideas, to the committee, and on the 
basis of that suggest whatever correction or whatever recommenda- 
tions that he might feel wise, that is the kind of thing I had in mind. 

The committee members, themselves, are overburdened with work. 
They cannot do that except in sporadic instances, but if you had a 
person constantly living with it, I think that kind of a liaison is far 
better than the alleged ‘Jiaison that is now being maintained between 
the administrative agencies and the White House, where the White 
House has too little concern with them as compared with the 
Congress. 

The Cramman. Mr. McC onnaughey, who is an attorney in Wash- 
ington, and I believe a former member of the Securities and Exc hange 
Commission. 

Mr. McConnavucuey. That is correct, Mr. Chairman. 

I have heard through the last day and a half a great deal of com- 
ment that suggests comment. I shall attempt to restrain myself, as 
I have up until now, from elaborating that comment to the extent 
that I might. 

Perhaps I should identify myself. I graduated from Dartmouth 
College in 1926; from the Harvard Law School in 1929. 

I practiced law in Dayton, Ohio, for approximately 5 years. I 

came to Washington in 1934 for 6 months to do a job with the De- 
partment of Agriculture, and have been here for about 25 years. 
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I was an attorney on the staff of the Department of Agriculture 
in 1936. I was associate attorney on the staff of the Senate Com- 
mittee on Interstate Commerce investigating railroad financing. 

I then became a member of the staff of the Solicitor General. Sub- 
sequently, General Counsel to the Farm Credit Administration, and 
a deputy governor of the Farm Credit Administration, and after that 
a member of the Securities and Exchange Commission. 

I have been practicing law in W ashington for approximately 10 
years since that time. 


STATEMENT OF ROBERT K. McCONNAUGHEY, ATTORNEY, 
WASHINGTON, D. C. 


Mr. McConnavcuey. I should like to address myself first to the 
present subject, and fortify what Mr. Landis has said about what 
seems to me to be the extreme desirability of intensified liaison be- 
tween the standing committees responsible for the work of particular 
agencies. 

Now, during the time that I was on the Commission, I don’t know 
whether it was established then, but my impression was that it was, 
the staff of this committee was enhanced and the liaison between this 
committee and the Securities and Exchange Commission was con- 
siderably intensified. 

The staff director with whom most of the contacts were had was an 
extremely capable man who, I believe, is still responsible for that work. 
He came to know the problems of the Commission. 

My impression is that he transmitted to this committee a great deal 
of information that was useful, well balanced, well informed, and I 
think must have been extremely useful to the committee. 

I think that that kind of liaison is almost essential. The acts which 
these administrative agencies handle are the product, primarily, of 
the work of these standing committees, endorsed by Congress in its 
final action. 

There is among the functions of these agencies a distinct legislative 
function elaborating, applying, extending, making to work the gen- 
eral directions that the Congress has given in the statutes, and it seems 
to me an appropriate, indeed, a responsibility, of these committees to 
keep in touch constantly, not periodically or sporadically, with what 
those agencies are doing, not only with the administration of those 
laws, but with what has come clearly to be recognized as the extension 
of those laws in particular cases. 

I don’t know to what extent and how effectively the liaison that was 
established at that time has worked. I take it from the fact that this 
question is raised that it has not been as successful as perhaps you 
might hope it had. 

It would seem to me that the primary oversight of particular agen- 
cies in their substantive activities should be and most effectively can 
be conducted by the standing committees through constant contact 
with the agencies, and it seems to me that they are tied with responsi- 
bility to the agencies themselves to keep themselves in contact with 
the members of committees and inform them as to what is going on. 

By that I do not mean annual reports, but I mean constant contact 
with the members of the committee, and a completely candid state- 
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ment of what they are doing, and completely candid answers of mem- 
bers of committees as to how they are handling the administration 
of the laws that are within their jurisdiction. 

Now, it seems to me that there has been presented here a somewhat 
different problem, the general problem of administrative procedure. 
That is the sort of thing that has a more general application than the 
substantive questions that I have just spoken about. 

As to that, I think there may be a very definite possibility that it is 
desirable to have a special committee survey that problem, make rec- 
ommendations. The problem is a complex one, and one that cannot 
be done sensibly in an offhand manner, study the problem, make rec- 
ommendations and try to work out to the extent that it is possible a 
general code of procedure that will apply generally to the agencies, 
with such deviations and variations as may be necessary to meet the 
needs of the particular agencies. 

That is a job that quite obviously, I think, needs to be done now. 
Once the main work is done, I think the question will arise and it can 
be decided then, whether it would be necessary to maintain a com- 
mittee of that sort, or whether those procedures can be properly 
administered and administered in a uniform manner without general 
comprehensive oversight. 

At the moment, it seems to me there is a job to be done on a general 
basis. 

I would like to revert just a moment to a question that Mr. Wolver- 
ton has raised several times, and make just one brief comment on that. 
It seems to me that the problem that so seriously concerns him, and 
I think concerns all of us, rests in part upon the fact that these agencies 
perform at least three separate types of functions: 

One, their legislative functions in applying particular cases by 
rules of general ‘applic ability to the broad standard that Congress has 
prescribed in the statutes, a legislative function. 

They exercise judicial functions in deciding particular cases between 
partic ular persons. And they perform general administrative func- 
tions which, in their fundamental nature, seem to me to be separate 
from both the legislative and the judicial. 

Now, as to these administrative functions at least, it seems to me 
that the best and most effective operation of the agencies requires that 
there be consultation between the agencies, the personnel of the agen- 
cies, and the people who are affected by their administrative activities. 

The thing that has seemed to me to cause some of the trouble has 
been that there has not been, although it has been developing, a suffi- 
ciently clear distinction and identification of those functions which 
are administrative, those contacts between members of the agencies 
and the agency staff and outside personnel, which relate to the ad- 
ministrative operation of the agencies and those which relate to quasi- 
judicial and judicial matters. 

Now, the American Bar Association and many other people have 
been concerned with establishing means to identify more clearly those 
things which are judicial, more . clearly those things which are legis- 
lative, and to establish re¢ cognized procedures by which those things 
shall be done. 
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Now, it seems to me as those functions and the manner of performing 
them becomes more clearly identified, some of the confusion that may 
have existed up to now will tend to dissipate. 

It seems to me that the fundamental answer to the problem that 
Congressman Wolverton mentions is, as Mr. Landis has said, the 
selection of people with a sense of propriety, and a good sense not to 

talk to people who are involved in cases that have been submitted for 
decision, and perhaps in some of the legislative situations, not to talk 
to people who are participants in those things particularly where 
they affect private rights in any adverse way. 

Perhaps a definition of a code of ethics legislatively or by adoption 
of the agencies will help to tell those who haven’t the sense themselves 
what they ought to do about those things. But fundamentally, you 
are going to have to have people who will do that thing regardless of 
what the sanctions are. 

On the other hand, it seems to me that consideration of these 
suggestions that have been made here, if they were more clearly 
identified, what procedures are to be followed, for making the record 
clear on cases requiring judicial decisions, and making it clear that 
those things are to be handled as judicial matters are handled, will 
go a long way toward making it clear to those who are concerned both 
as members of the agencies and as litigants before the agencies, that 
they should treat those matters as matters before courts are treated 
with the proprieties that go with that sort of action. 

The Cuarrman. If I did not know better, I would say that Mr. 
McConnaughey and Dr. Stevenson planned this in timely purpose, 
because just as you started talking he walked in the hearing room. 
But I want to join you, and since there has been merely as an example 
reference made to the staff of another great committee of this Congress, 
I want to put in a plug for our own committee staff. 

I think we do have as fine a staff as could be obtained in the field 
of legislation that this committee has jurisdiction of. 

Dr. Stevenson and Mr. Borchardt, two of our professional staff 
members of committee staff since the Reorganization Act of 1946, 
have proven themselves very ably in dealing with the subject matter. 

As a matter of fact, sitting over there, although we cannot neces- 
sarily call him as our own staff member, is Allen Perley. He has 
actually been our legislative counsel since Speaker Rayburn was chair- 
man of the committee, as the kind and type of staff members that 
we have that help this committee in the great legislative responsi- 
bilities. 

Mr. McConnavcuey. Mr. Chairman, may I say for the record that 
I spoke to Mr. Stevenson this morning br iefly by a mere exchange of 
amenities for the first time in sever al years, and he did not know 
what I was going to ~~ and, indeed, I did not know at that time 
what I was going to sa 

The CHAIRMAN. Mr. Pfeiffer—Mr. Wolverton first. 

Mr. Wotverton. Mr. Chairman, while we are distributing these 
flowers so profusely, I don’t think you would object if I took a little 
bit of personal pride in the fact that as chairman of this committee 
when the duty resolved upon us to select a first staff under the law 
that had been passed, I made these appointments. [Laughter. ] 
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The CHarrman. And that is another one of the great accomplish- 
ments and to the great credit of serving as the very able chairman of 
this committee. 

Weare going to have just a few more minutes. 

Mr. Pfeiffer. 

Mr. Pretrrer. Thank you, Mr. Chairman. 

May I exercise a rare privilege of direc ting a question to my former 
dean, Mr. Landis, and also the former Chairman of our Board: 

With respect to the statement on page 2 of his paper, which suggests 
that the appointment of members to the various commissions for a term 
of years contains an element of insecurity, I would like to say that I 
agree with that feeling, that the present 6-year term of most com- 
missioners and members contains an element of insecurity, for if a 
man is not reappointed near the end of his term, he may be forced to 
earn his livelihood within the industry that he regulated. 

Since most commissioners are usually appointed on a staggered 
basis at any one time, there is usually one member who faces the 
problem of reappointment, possibly the deciding vote in a 3-to-2 
decision. 

Anyone who has read the industry newspapers where speculation is 
rife as to whether the man has attracted sufficient support for reap- 
pointment realizes that a great deal of pressure is put upon these 
commissioners and members in their campaign for reappointment. 

My question is this: 

Mr. Landis, you have served with the greatest distinction on the 
Federal Trade Commission, I believe as Chairman of the Securities 
and Exchange Commission, and also as Chairman of the Civil Aero- 
nautics Board. Do you feel that there is any merit in a proposal 
which would give life appointments to members or commissioners 
in the Federal service with rotation after a period, a sufficient period 
of let us say, 10 years, from one agency to another so as to eliminate 
this possibility of insecurity at the end of a term of years? 

Mr. Woxverron. May I ask Mr. Pfeiffer, did you intend it should 
be effective before 1960% [ Laughter. | 

Mr. Preirrer. Nocomment, Mr. Wolverton. 

Mr. Lanois. Mr. Pfeiffer, I wouldn't go along personally with a 
proposal of that nature. In theory, and I think it is also true in fact, 
the commissioners themselves as a result of their service on that com- 
mission, get what the courts call expertise with that work. 

I think this would tend to destroy it, because why should somebody 
who is with the Federal Power Commission all of a sudden go to 
another commission, say, like the Civil Aeronautics Board ? 

He would have a little knowledge of administrative handling of 
cases, that is true, but the substance of it would be so different that 
I don’t think you would get the kind of expertness that you are look- 
ing for in these commissions. 

My feeling about the tenure angle is that generally speaking these 
appointments are for too short a period of time. I don’t find this 
problem that oo speak of, and it is a real ro the problem of 
reappointment, I don’t find that problem, I have never found it 
serious in an outfit like the Federal Reserve Board where your terms, 
I think, are 14 years, I may be wrong, but they are much longer, what- 
33295—58——9 
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ever they are, and I do also think that you don’t have the constant 
rotation in the Federal Reserve Board that you have in most of these 
other commissions. 

I think in its 25 years of life the Securities and Exchange Commis- 
sion has had maybe 15 Chairmen. That is toomany 

The Civil Aeronautics Board has had an awful lot of Chairmen. 
It is just too many. 

I think if you stretched out the terms to, say, 10 or 12 years, much 
of the problem that you have in mind might disappear. 

I think one of the very unfortunate things that you do mention 
is that because of the shortness of the tenure of these people they do 
tend to look for jobs in the industry that they have been regulating, 
and that that will show up on the figures. 

Mr. Preirrer. Mr. Landis, if 1 may have one more question: 

Do you, sir, believe that some of the influence that the Executive 
may have over an agency would be severed, shall we say, if the mie oo 
man of an agency were not appointed by the President each year, but 
rather following the precedent of the United States Tax C ourt, 
elected by the ere a of an agency for a term of years? 

Mr. Lanpis. I don’t. I just say that based on—I served on the 
Securities and Exchange Commission where he was elected each year ; 
the Civil Aeronautics Board he was appointed by the P resident; in 
the Federal Trade Commission, the Chairman was elected and rotated 
every year. That was the worst practice of all, 1 think. It did not 
give any continuity to the Chairman’s position and all he was was a 
presiding officer at the meetings of the Commission. He didn’t have 
the leading part in determining what the destiny of the agency 
should be, and I think that is the Chairman’s job. 

Now, whether he is elected or whether he is appointed doesn’t seem 
to me to make much difference. Elected, sometimes you get elec- 
tioneering going on a long that time and that is not too happy. 

The CuarrMan. Sometimes what? I didn’t hear that. 

Mr. Lanpis. Sometimes electioneering goes on as to who is to be 
chairman among the members of the board, and I don’t think that is 
too good. I think selection should be on the basis of the contribution 
he can make and his own qualifications, and the like. 

May I suggest one thing, Mr. Chairman, that I think is or could 
be a very important thing in improving the administrative process. 
It has not been mentioned, and it has been very infrequently men- 
tioned, but it was brought up by Mr. Haas’ remarks on the findings of 
fact these agencies ms ike. 

I know of no agency where the opinion is other than an anonymous 
opinion. I think if they followed the practice of the Supreme Court 
of the United States, so that the man who wrote that opinion, his 
name would be on it, he would have a much better sense of responsi- 
bility. He might be a little too scared to have somebody point out 
that that opinion just doesn’t conform with some earlier opinions of 
the agency, and the responsibility and the finger points Tanks to 
hin. 

Now, if a group of men can get behind an opinion simply by the 
board or by the commission, and nobody takes the responsibility for 
that opinion, it is easier to do that. 
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I have urged that as a method of, I think, improving the adminis- 


trative disposition of cases. But I have been er ying in the wilderness 
on that point. 


The Cuairman. Mr. Kintner. 

Mr. Krnrner. Mr. Chairman, on that last point made by Dean 
Landis, I think he might be interested in knowing that the Federal 
Trade Commission, during the past 5 years, has had a practice of 
writing opinions in all cases decided by the Commission, and in most 
instances the name of the Commissioner preparing the opinion is 
appended to it. There are some per curiam opinions, but not many, 
and this, in my judgment, has contributed much to the more re- 
sponsible work of the agency, to a more thoughtful consideration of 
these matters. 

Mr. Lanpis. May I add a footnote to that ? 

In 1933 when I was on the Federal Trade Commission, I found 
this practice in existence, that the opinion was written by the winning 
lawyer. That was regulatory procedure. 

Mr. Kintner. I think that has been changed, too: I can testify to it. 

Mr. Lanpis. I know it has been. [ Laughter. | 

The Cuairman. We welcome improvements. 

I believe Mr. Ginnane has a question. 

Mr. Ginnane. I would like to emphasize a historic and affirmative 
necessity for having continued oversight of the Interstate Commerce 
Act, as an ext imple of one. Each of these regulatory statutes applies 
in a very dynamic, rapidly changing economic system. .A continuous 
need exists for bringing these statutes up to date, to cope with problems 
which the original] statute does not meet. 

Since 1887, it is almost literally true that not a year has gone by, 
not a session of Congress, hardly, that hasn’t found it necessary to 
amend the Interstate Commerce Act in various w ays. 

By 1900, for example, Congress found that through judicial de- 
cisions the Commission is completely impotent and that was followed 
by the Hepburn Act and the Mann-Elkins Act, and again and again 
it has come back to the Interstate Commerce Act to bring it up to date 
to meet changed conditions, and I am sure that has been true of other 
regulatory statutes. 

The CuHairman. The hour, of course, is well past 12. This has 
been a very enlightening and helpful discussion this morning, and 
again to the panelists and to all of you who have participated in it, 
we want to extend our thanks and appreciation. 

At 2 o'clock we will take up the fourth topic, which is the topic 
that everyone has been looking forward to, not that the other three 
have been unimportant, but this one, of course, is going to, I am sure, 
bring very frank discussion, “How can improper pressures be best 
dealt with.” 

We hope that each one of you can be back with us and participate 
in the panel discussion this afternoon. 

The committee will adjourn until 2 o’clock. 

Before we leave this topic and just before I made the statement a 
moment ago about this afternoon’s program, as I announced yesterday, 
Mr. Leo A. Huard could not be with us because of illness. Neverthe- 
less and notwithstanding his illness, he has completed his discussion on 
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the subject that we have had this morning, and it is a very interesting 
one, and we think should become a part of this discussion that we 
have had. 

His statement will be included in the record at this point where it 
should be. 

(The document referred to is as follows :) 


REMARKS OF Pror. Leo A. HuArD, GEORGETOWN UNIVERSITY LAW CENTER 


Topic 3: How Much Overseeing of the Administrative Process Should Be Under- 
taken by the Executive Branch and the Legislative Branch? 


The administrative process, as we find it in the Federal independent regu- 
latory agencies, has executive, legislative, and judicial funetions. It does a bit 
of all the things the three coordinate branches of Government are designed to do 
separately. If this combination of functions is not to offend against the doctrine 
of separation of powers, agency procedures must somehow be set apart one from 
another. This separation can be internal and physical, e. g., forbidding com- 
munication between those who decide and those who prosecute. It can also be 
external and indirect, e. g., when administrative action is reviewed by each of 
the great coordinate branches. One aspect of oversight of the administrative 
process—be it executive, legislative, or judicial oversight—is the external en- 
forcement of separation of powers. The first object of such oversight is a 
clearer definition of separation of powers in administrative procedures. 

Judicial review has now come to be primarily concerned when enforcing due 
process of law in administrative litigation. Courts no longer inquire into con- 
gressional delegations of power to regulatory agencies. Courts have never re- 
viewed the wisdom of administrative legislation. In short, no one supervises 
either the delegation of legislative power to the agencies or the exercise of the 
delegated power by them. This I believe to be a serious weakness in our system of 
administrative law. I conceive this to be the proper purpose of legislative over- 
sight of administrative action by Congress. It was the stated purpose for which 
this special subcommittee was created.’ It is every bit as important as judicial 
review and it has been shamefully neglected. 

In order to investigate the problem of legislative oversight, the administrative 
law section of the District of Columbia Bar Association formed a committee on 
congressional review of the administrative process under the chairmanship of 
Smith W. Brookhart, Esq. Mr. Brookhart then created a subcommittee on the 
present status of legislative oversight. It was my privilege to be chairman of this 
subcommittee. We took it upon ouselves to inquire into legislative oversight 
practices in the 48 States, the District of Columbia, Great Britain, Canada, and 
Australia. Committee members wrote to responsible officials? in the jurisdictions 
assigned to them asking whether the legislatures of that jurisdiction had a com- 
mittee empowered to review and approve or disapprove administrative action be- 
fore such action became effective. 

A brief report of our subcommittee’s findings may be useful to this special 
subcommittee of the Congress. Replies were received from nearly all of the 
States, Great Britain, Canada, and Australia. The vast majority of our States 
have no legislative procedures remotely resembling legislative oversight as we 
had defined it, i. e., review and approval or disapproval of administrative action 
before it becomes effective. The attorney general of New Hampshire ques- 
tioned the suggested power as an encroachment on the executive branch which 
might raise the constitutional question of separation of powers.2 New York 
replied that “legislative review * * * of administrative agency rules has been 
considered and regarded as impractical in New York State.”* California re- 
ported a Senate interim committee “which engages in a continuous review of 
administrative procedure in the adoption of rules and regulations. The com- 
mittee, however, has no authority to approve or disapprove such regulations 
prior to adoption.” * Wisconsin has made a very thorough study of the prob- 


1H. Res. 99, 85th Cong., Ist ses. (1957). 

2 The attorney general or the clerk of the assembly, etc. 

3 Letter of July 8, 1958, Louis C. Wyman, attorney general, to Leo A. Huard. 

4 Letter of June 18, 1958, Ruth Kessler Toch, assistant solicitor general, to Leo A. Huard. 
The quoted opinion is given as the writer’s own, not as the opinion of the attorney general’s 
office. 

5 Letter of August 13, 1958, Willard A. Shank, deputy attorney general, to Leo A. Huard. 
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lem and the study group recommended the creation. of a legislative review com- 
mittee with advisory powers only.’ 

Connecticut, Michigan, Nebraska, Kansas, Virginia, and South Carolina have 
had, or now have, statutes authorizing some form of legislative oversight of 
administrative action. In some cases this oversight takes place after the ad- 
ministrative rule has gone into effect and provision is made for annulment of 
the rule by the legislature. Of the States having some form of legislative over- 
sight, Michigan seems to have the most extensive experience. In the light of 
several years experience Michigan has just amended its legislative oversight 
statute.” Under the new statute, administrative rules are referred to various 
committees of the legislature. The committee may then introduce a concurrent 
resolution disapproving of the rule and expressing the determination of the 
legislature that such rule should be revoked or altered. If any agency shall 
persist in a rule disapproved by the legislature, it may be abrogated by legis- 
lation. This is the most recent State action with respect to legislative 
oversight. 

It might be noted in passing that many States have executive clearance and 
review procedures which give an executive officer (frequently the attorney 
general) power over administrative rulemaking. 

In Great Britain, the House of Commons has had effective power to approve 
or disapprove administrative rules at least since 1944. There the Select Com- 
mittee on Statutory Instruments reviews administrative rules and may report 
them to the House. Sometimes, the House affirmatively rejects or approves 
the rule. On other occasions, the rule may become law if the House takes no 
action within a stipulated time, the procedure being controlled by the parent 
act.” The consensus seems to be that the procedures has worked fairly well. 
Australia has a similar procedure.’ Our correspondence with Canada is a little 
confused, but it too seems to have a procedure somewhat similar to that of 
Great Britain.” 

In brief, this is the present status of legislative oversight of administrative 
action in our States and three important foreign jurisdictions. Their expe- 
riences merit the serious attention of this special subcommittee. 

Although, the above report is not particularly encouraging, I believe congres- 
sional oversight of Federal administration rulemaking is vitally necessary. If 
Congress does not take a close and continuing look at its delegations of legisla- 
tive power to the agencies and the wisdom with which this power is exercised by 
the agencies, the Federal administrative regulatory system will be weakened 
and its existence jeopardized. If the independent agencies are allowed to make 
law on their own, the public will eventually and inevitably reject the system. 

Congressional oversight must be designed to give clearance to all administra- 
tive rules and orders of general and prospective effect before such rules and 
orders become law. Congress must be continually aware of the extent of dele- 
gated power and the manner of its use. Congress already has the power and the 
machinery to do this effectively. The power is there by virtue of section 136 
of the Legislative Reorganization Act of 1946. The machinery is at hand in the 
standing committees, which are charged with continuous watchfulness over the 
administrative process by the same statute. As an alternative, legislation can 
be enacted to create a special or joint oversight committee with clearly defined 
purposes and duties. 

For purposes of this discussion, I would like to offer a third alternative. This 
would involve the enactment of a law similar to the Administrative Practice Act 
introduced in the last Congress.“ The Office of Federal Administrative Practice 
created by that act already has many oversight functions. These functions 
could be made more specific and more directly concerned with delegated admin- 
istrative lawmaking. The office could be made an independent agency in the 
legislative branch rather than an independent agency in the executive branch. 


® Helstad, New Law on Administrative Rule Making, 1956 Wis. L. Rev. 408, 428; see 
also, Wisconsin Legislative Council, 1955 Report, Administrative Rule Making, vol. II, 
pt. I (Conclusions and Recommendations), pt. II (Research Report). 

7 Letter of June 11, 1958, Joseph B. Bilitzke, deputy attorney general, to Leo A. Huard; 
act No. 177, Pub. Acts, 1958, April 18, 1958. 

8 Laying on the Table—A Device for Legislative Control Over Delegated Powers, 65 
Harv. L. Rev. 637 (1952). 

® Letters of June 11 and September 12, 1958, R. R. Fernandez, second secretary, Aus- 
tralian Embassy, Washington, D. C. ’ 

” Letters of June 5 and July 11, 1958, J. W. O’Brien, consul, Canadian Embassy, Wash- 
ington, D. C. 

1 §. 932, H. R. 3349, H. R. 3350, 85th Cong., 1st sess. (1957). 
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Provision could then be made for the agency to report to a special or joint 
congressional committee on legislative oversight. There is no compelling rea- 
son why such an agency should be primarily responsible to the executive branch 
rather than the legislative branch. 

The topic for this panel also includes executive oversight. This is a much 
more difficult problem. We must realize first that the executive branch already 
exercises great influence on the corpus of administrative law by virtue of the 
activities of the various executive departments in that field. State, Defense, 
Interior, and the other Departments all issue rules, regulations, orders, and deci- 
sions. Here executive control is direct and immediate. However, the independ- 
ent regulatory agencies also have partial responsibility for carrying out the 
policies of the executive branch. Here executive control is more subtle. It de- 
pends on the power to appoint, control of the budget, and, most of all, on the 
personality of the Chief Executive. Oversight by the Chief Executive is thus 
largely a matter of influence. If this influence extends only to rulemaking and 
policymaking, it is proper and legitimate. If it intrudes into the judicial proc- 
ess, the making of decisions in litigated matters, it is improper and should be 
stopped. 

In other words, I feel that the Chief Executive should be permitted to make 
his views on rules and policy known to the independent agencies. He should 
have the opportunity to urge them to make rules and formulate policy consistent 
with the program of his administration. I am convinced that the Chief Execu- 
tive can do exactly that now and I would not change this system. In addition, 
I feel that congressional oversight as outlined herein would establish an appro- 
priate balance between executive and legislative control of administrative action. 

The Cuatrman. The committee will be in recess until 2 o’clock. 

(Whereupon, at 12:40 p. m., the committee recessed until 2 p. m 
this same day.) 


AFTERNOON SESSION 


The CuHatrman. The committee will come to order. 

Before we begin the discussion on the topic for the afternoon, 
Mr. Deale would like to have just a moment to make some comments 
about a matter he wishes to bring to the attention of the panel and 
to the committee. 

Mr. Deale, as you heard me say at the outset, was very helpful in 
the organization of this panel. 

Mr. “Deale, we will be glad to have your comment. 

Mr. Deatx. Thank you, Mr. Chairman. 

Mr. Chairman, the panelists this morning discussed the Office of 
Federal Administrative Procedure, and throughout the discussion 
there appeared to be general agreement that some kind of an office 
was a good idea. 

I think it would be helpful to the committee, and would be desir- 
able, to have inserted in the record some detail as to what, just what, 
this office would do. 

We really never got around to talking about the specific duties of 
the Office, but we were talking more generally, and so, I would sug- 
gest that the record include a statement of the duties of the Office or 
the Director of the Office, as set forth in H. R. 3350. 

This is, as you know, the Ameriacn bar bill with respect to the 
Federal Administrative Practice Act, and section 110 of that bill sets 
forth the responsibilities of that Office in some detail. 

I think that this should be included in the record to help the com- 
mittee in its study of the merits of the Office, and so forth. 

The Cuatrman. Let it be included in the record, H. R. 3350—— 

Mr. Deate. Section 110. 

The CHarrMan (continuing). Dated January 22, 1957, by Mr. Fas- 
cell, and at page 6, section 110. 
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(The document referred to follows :) 


[H. R. 3350, 85th Cong., 1st sess.] 


A BILL To provide for the reorganization of administrative procedures and practices 
in Government operations for improving their economy and efficiency, to provide for 
the organization of machinery to coordinate and administer such procedures and 
related practices ; ane for other purposes 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That this Act, divided into titles and 
sections according to the following table of contents, may be cited as the 
“Federal Administrative Practice Reorganization Act of 1957.” 


TABLE OF CONTENTS 
TITLE I—OFFICE OF FEDERAL ADMINISTRATIVE PRACTICE 


Sec. 101. Establishment of the Office 
Sec. 102. Appointment of Director 
Sec. 103. Tenure 

Sec. 104. Organizatior >f Office 
Sec. 105. Employees 

Sec. 106. Seal 

Sec. 107. Reports 

Sec. 108. Advisory Committee 
Sec. 109. Expenditures 

Sec. 110. Duties of the Director 
Sec. 111. Transfers 


TITLE II—HBARING COMMISSIONERS 


Sec. 201. Hearing commissioner positions 
Sec. 202. Incumbents 

Sec. 203. Appointment and assignment 
Sec. 204. Qualifications 

Sec. 205. Tenure 

Sec. 206. Compensation and retirement 
Sec. 207. Suspension and removal 

Sec. 208. Facilities and services 

Sec. 209. Temporary positions 

Sec. 210. Field hearings 

See. 211. Duties and assignment of cases 
See. 212. Reports 

Sec. 213. Other hearing officer positions 


TiTLe I1I—LeGAL CAREER SERVICES 
Sec. 301. Short title 
Sec. 302. Definitions 
Sec. 303. Establishment of legal career service 
Sec. 304. Designation of attorney positions 
Sec. 305. Attorney grade classifications 
Sec. 306. Dismissals 
Sec. 307. General provisions 
Sec. 308. Appeals and enforcement provisions 
Sec. 309. Exceptions 
Sec. 310. Saving clause 
Sec. 311. Amendments to Classification Act of 1949 
Sec. 312. Inapplicability of Performance Rating Act of 1950 
Sec. 313. Application of Veterans’ Preference Act of 1944, as amended 
Sec. 314. Standard of conduct of Government attorneys 


TITLE IV—ADMISSION TO AND CONTROL OF PRACTICE 


Sec. 401. Definitions 

Sec. 402. Right to representation 

Sec. 403. General standards of conduct for all representatives 

Sec. 404. General rules as to conflict of interest for all representatives 

Sec. 405. Special standards of conduct for representatives who are attorneys at iaw 
Sec. 406. Authorization of representation by attorneys at law 

Sec. 407. Agency recognition of representatives who are attorneys at law 

Sec. 408. Discipline of representatives who are attorneys at law 

Sec. 409. Special standards of conduct for representatives who are not attorneys at law 
See, 410. Authorization of representation by individuals who are not attorneys at law 
Sec. 411. Discipline of representatives other than attorneys at law 

Sec. 412. Repeals 


TITLE V—GENERAL PROVISIONS 
Sec. 501. Agency 
Sec. 502. Committees 
Sec. 503. Separability 
Sec, 504. Repeals 
Sec. 505. Effective date 
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TITLE I—OFFICE OF FEDERAL ADMINISTRATIVE PRACTICE 


Sec. 101. ESTABLISHMENT OF THE OFFICE.—There is hereby created an agency 
of Government to be known as the Office of Federal Administrative Practice( re- 
ferred to in this Act as “Office”’), which shall be under the Director of Federal 
Administrative Practice and maintained at the seat of government. The Office 
shall be an independent agency in the executive branch of the Government and 
shall not be subject to the Reorganization Act of 1947 as amended. 

Sec. 102. APPOINTMENT OF DirEcToR.—The Director of Federal Administrative 
Practice (referred to in this Act as “Director”’) and a Deputy Director shall be 
appointed by the President, with the advice and consent of the Senate, and shall 
receive basic compensation at the rate of $22,500 and $20,000 per annum, re- 
spectively. The Director and Deputy Director shall be experienced and learned 
in the law. The Deputy Director shall perform such duties as may be assigned 
to him by the Director. During the absence or incapacity of the Director, or 
during a vacancy in the office of Director, the Deputy Director shall act as 
Director. 

Sec. 103. TeEnuRE.—Except as otherwise provided in this section, the Director 
shall be appointed for a term of ten years and the Deputy Director for a term 
of five years. The Director or Deputy Director may be removed by the Presi- 
dent for inefficiency, neglect of duty, or malfeasance in office. The Director or 
Deputy Director shall be retired from office upon attaining the age of seventy 
years and shall receive retirement pay under the provisions of the Civil Service 
Retirement Act then in effect or otherwise as provided by law. 

Sec. 104. ORGANIZATION OF OFrFricE.—The duties and functions of the Office shall 
be assigned by the Director to a Division of Administrative Procedure, a Divi- 
sion of Hearing Commissioners, a Division of Government Practice and an 
Executive Secretary. Each division shall be supervised by an Assistant Direc- 
tor. The Assistant Director of each division and the Executive Secretary shall 
be appointed by and report to the Director. Each Assistant Director shall re- 
ceive a basic compensation at the rate of $20,000 per annum and the Executive 
Secretary shall receive a basic compensation at the rate of $18,000 per annum. 

Sec. 105. «MPLOYEES.—The Director, subject to the civil service laws and to 
the Legal Career Service Act, may appoint necessary employees for the adminis- 
tration of the Office. The Director, Deputy Director, and each Assistant Direc- 
tor, without regard to the civil service laws, but subject to the Classification Act, 
may appoint one administrative assistant and one secretary. 

Sec. 106. Sear.—The Executive Secretary and seal of the Office shall be the 
secretary and seal of the Office and of each division thereof. 

Sec. 107. Reports.—The Director shall make an annual report to the Congress 
ard to the President and he shall make such special reports as the Congress or 
the President may direct. The Director, from time to time, shall submit recom- 
mendations directly to the Congress for additional legislation which he deems 
necessary or desirable for furthering the purposes of this Act. 

Sec. 108. Apvisory ComMMITTEE.—The Director shall designate annually an 
advisory committee consisting of such chief legal officers of agencies, agency 
members, other officers of the Government and members of the public as he may 
determine. The advisory committee shall meet in general assembly at least 
annually and upon special call by the Director. The advisory committee shall 
assist and advise the Director and furnish information to him on matters per- 
taining to the performance of his duties under this Act. The Director is author- 
ized to utilize, with the consent of any agency, the personnel or facilities of that 
agency, and may utilize any other uncompensated personnel, services or facili- 
ties. 

Src. 109. Expenpitures.—The Director may make such expenditures (includ- 
ing expenditures for rent and personal services, for office employees, travel, law 
books, periodicals, books of reference, for printing and binding and for studies 
or investigations) as he may deem necessary for execution of the functions 
vested in the Office and as from time to time are appropriated for by Congress. 
All expenditures of the Office shall be allowed and paid on the presentation of 
itemized vouchers therefor approved by the Director or such other officers as 
may be designated by him for that purpose. 

Sec. 110. Duties oF THE Drrector.—(a) The Director shall supervise and di- 
rect administration of the provisions of title II, title III, and title IV of this 
Act. 
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(b) The Director, as to this title I and matters of general application among 
the several agencies as set forth in the Administrative Procedure Act or successor 
statute of similar scope and purpose, shall— 

(1) carry on continuous studies of and make recommendations regard- 
ing the adequacy of the procedures by which agencies determine the rights, 
duties, or privileges of persons ; 

(2) carry on continuous studies of and make recommendations regarding 
the adequacy of the procedures by which agencies exercise rulemaking and 
adjudicatory functions ; 

(8) carry on continuous studies of the adequacy of public information 
practices and procedures of the agencies related to rulemaking and adjudica- 
tion ; 

(4) initiate consultative and cooperative efforts among the agencies and 
interested organizations for development and adoption, wherever feasible 
and appropriate, of uniform rules of practice and procedure; 

(5) receive complaints regarding matters of practice and procedure and 
make investigations or recommendations as deemed appropriate; 

(6) furnish assistance and advice upon request of any agency ; 

(7) examine the state of hearing dockets of agencies, secure informa- 
tion as to the agencies’ need of assistance and prepare statistical data and 
reports on agency proceedings ; 

(8) perform the duties and functions vested in the Administrator of 
General Services and Federal Register Division under the Federal Register 
Act; 

(9) study and make recommendations upon methods of organization 
appropriate for the separation of agency functions. 

(c) Each agency shall furnish to the Director, upon request, information 
and data necessary to assist him in the administration of this Act and each 
agency shall designate a member or other officer who shall be authorized to 
represent the agency in liaison with the Director. 

(d) The Director from time to time shall undertake special studies and make 
recommendations upon the following subjects and other subjects which may be 
recommended by the advisory committee, including— 

(1) ways and means of minimizing undue delay and expense of agency 
proceedings ; 

(2) the feasibility of establishing a Federal reporter service covering 
igency decisions with current advance sheets, and a reporter service for 
igency practice and procedure decisions ; 

(3) methods for simplifying and reducing the cost of the agency hearing 
records and of agency records before the courts of appeal including incor- 
poration, physically or by reference, without further printing of agency 
decisions and initial decisions ; 

(4) the feasibility of making the Code of Federal Regulations current 
by some loose-leaf system and making the whole service or any part or 
subpart thereof available nationwide on subscription ; 

(5) the feasibility of correlating and annotating agency regulations with 
the related substantive provisions of statute or treaty and a periodic recodi- 
fication of the rules for deletion of stale or obsolete regulations: 

(6) procedures especially appropriate for multiparty proceedings, par- 
ticularly in the fields of ratemaking or price regulation ; 

(7) procedures and methods for effective participation by the public in 
agency rulemaking proceedings ; 

(8) the desirability of a uniform statute for judicial review of agency 
proceedings and the adequacy of statutory provisions on judicial review ; 

(9) promulgation of a single code of rules on those subjects which are 
found acceptable for uniform application among the several agencies; 

(10) the adequacy of agency law libraries and their management to im- 
prove the efficiency of Government legal services ; 

(11) improvements in the form of agency applications, reports or ques- 
tionnaires of the type which relate to agency proceedings ; 

Sec. 111. Transrers.—All functions of the Administrator of General Services 
under the Federal Register Act ( (44 U. S. C. 301, and the following) including the 
Federal Register Division, its personnel, funds and facilities) are hereby trans- 
ferred to the Office of Federal Administrative Practice, and the Federal Register 
Act is hereby amended to change “Administrator of General Services,” “National 
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Archives Establishment,” and “Administrator” wherever they appear in said 
Act to “Director, Office of Federal Administrative Practice,’ “Office of Federal 
Administrative Practice,” and “Director,” respectively. 


TITLE II—HEARING COMMISSIONERS 


Sec. 201. Heartne COMMISSIONER Posrit1ons.—Upon the effective date of this 
title all positions classified by the Civil Service Commission as trial examiner 
positions or hearing examiner positions under section 11 of the Administrative 
Procedure Act are hereby designated hearing commissioner positions. Within 
thirty days after this title takes effect each agency shall certify to the Director 
the number of such hearing commissioner positions authorized and filled as of the 
date of the passage cf this Act. At least annually thereafter each agency, after 
consultation with the Director, shall certify to him the number of hearing com- 
missioner positions deemed necessary for the efficient conduct of the agency’s 
proceedings and such number, to the extent that appropriations are available 
therefor, shall constitute the authorized hearing commissioner positions of the 
agency. 

Sec. 202. IncumBENtTs.—Any person who, on the date of the passage of this 
Act, holds a position of trial examiner or hearing examiner under section 11 of 
the Administrative Procedure Act, if a citizen of the United States and a member 
of the bar of a State, Territory or the District of Columbia, shall become a hearing 
commissioner under this Act and shall be continued in office on assignment to the 
agency in which then employed. 

Sec. 203. APPOINTMENT AND ASSIGNMENT.—The Director from time to time 
shall appoint qualified hearing commissioners, upon consultation with the agency 
concerned, and assign them to authorized hearing commissioner positions of the 
several agencies. Such assignments shall be on a continuing basis subject only 
to reassignment by the Director as efficiency of operations or the needs of the 
service may require. The Director may designate a selection committee to recruit, 
examine, and recommend appointment of persons found eligible and qualified 
for appointment to hearing commissioner positions. For each agency to which 
more than one hearing commissioner is assigned, the Director, in consultation 
with the agency, shall designate one of them to serve as chief hearing commis- 
sioner for a term of one year. 

Sec. 204. QuALIFICATIONS.—The Director shall determine the qualifications of 
persons for hearing commissioner appointment which shall include (1) United 
States citizenship, (2) membership in good standing of the bar for not less than 
seven years of a State, Territory or the District of Columbia, (3) capacity and 
experience to assure that high competence, impartiality, diligence, and independ- 
ence of judgment essential to a proper discharge of the function of hearing com- 
missioner, including the ability to preside at and control hearings with firmness 
and fairness, to determine the admissibility of evidence, to interpret and apply 
legal authorities and precedents, to arrive at decisions objectively and on the 
basis of law and evidence, and to write with clarity and conciseness. 

Sec. 205. Tenure.—Hearing commissioners shall serve during good behavior 
and may not be separated or furloughed in a reduction in force by the agency 
to which assigned except upon the express authorization of an Act of Congress 
or by approval of the Director. The Director by regulation shall prescribe 
procedures for reductions in force and the further functioning of hearing com- 
missioners affected thereby. 

Sec. 206. CoMPENSATION AND RETIREMENT.—(a) Hearing commissioners shall 
receive compensation at the effective rate of grade GS-18, in accordance with 
the Classification Act of 1949, as amended by the Federal Executive Pay Act 
of 1956. The provisions of the Performance Rating Act of 1950, as amended, 
shall not be applicable to hearing commissioners. 

(b) Hearing commissioners shall be subject to retirement as provided in the 
Civil Service Retirement Act of May 29, 1940, as amended, and as further 
amended by the Federal Executive Pay Act of 1956 (title IV, Public Law 854, 
70 Stat. 743). 

Sec. 207. SUSPENSION AND REMOVAL.—(a) Hearing commissioners may be 
suspended or removed by the Director, on his own motion or on complaint, for 
good cause established and determined by him after opportunity for hearing, 
conducted in compliance with such procedures as the Director shall by regula- 
tion prescribe in accordance with the Administrative Procedure Act or successor 
statute. The hearing shall be private unless the hearing commissioner affected 
requests that it be public. 
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(b) The suspension or removal of any hearing commissioner ordered under 
subsection (a) hereof shall be subject to judicial review upon appropriate peti- 
tion therefor under section 10 of the Administrative Procedure Act or successor 
statute. 

Sec. 208. FAcILIriIes AND SErvicEs.—The Director shall make general or spe- 
cial recommendations as necessary with regard to the needs of hearing com- 
missioners for office space, secretarial assistance, library facilities, hearing 
rooms, including field hearing rooms, and other services or facilities to be pro- 
vided by each agency. 

Sec. 209. Temporary PosiTions.—The Director, within the limits of available 
appropriations to the Office therefor, is authorized to establish hearing com- 
missioner positions within the Office for the purpose of providing temporary 
assignments, employment continuity in cases of transfers or reductions in force 
or to meet any special needs of the agencies. Hearing commissioners holding 
such positions by reason of reduction in force shall insofar as feasible be 
assigned to vacancies prior to new appointments under section 203 of this title. 

Sec. 210. Fretp HEARINGs.—To facilitate the conduct of hearings at places of 
mutual convenience to the agency and to other parties in the field, the Director 
shall assist the agencies in coordinating the scheduling and assignment of hear- 
ings to be held outside of the District of Columbia. 

Sec. 211. DuTIEs AND ASSIGNMENT OF CASES.—(a) The duties and powers of 
hearing commissioners shall be those specified in the Administrative Procedure 
Act or similar successor statute and such similar duties or powers as may be 
further detailed in any particular statute. Hearing commissioners shall per- 
form no duties inconsistent with their duties and responsibilities as hearing 
commissioners. Each agency upon consultation with the Director shall adopt 
regulations for the systematic assignment of cases among hearing commissioners. 

(b) Except where otherwise provided by statute or by regulations of the 
Director, the hearing commissioner who presides at a proceeding shall make 
and file an initial decision which within the time provided shall become the 
decision of the agency in the absence of an appeal before the agency upon its 
motion or upon the filing of exception by a party. 

Sec. 212. TrRANsSFERS.—AII] functions vested in the Civil Service Commission 
under section 11 of the Administrative Procedure Act (5 U. 8. C. 1010), are 
hereby transferred to the Office of Federal Administrative Practice to be ad- 
ministered by the Director to the extent not inconsistent with this Act, and 
wherever the term “examiner”, “trial examiner”, or “hearing officer”, other 
than agency member, is used in the Administrative Procedure Act it shall here- 
after be interpreted to mean hearing commissioner under this title II. 

Sec. 213. Orner HEARING Orricer Postt1ons.—Within one year after the effec- 
tive date of this Act, the Director shall submit a special report to the Congress 
on the subject of extending the coverage of this title II to hearing officer posi- 
tions other than those referred to in section 201, including the position of special 
inquiry officers of the Immigration and Naturalization Service, the position of 
examiner of interference in the Patent Office or other hearing officer position 
in any agency which has functions or duties similar to those of hearing com- 
missioners. 

TITLE ITI—LEGAL CAREER SERVICE 
SHORT TITLE 


Sec. 301. This title may be cited as the “Legal Career Service Act”. 
DEFINITIONS 


Sec. 302. For the purpose of this title, the following definitions shall apply— 

(a) Leaat Functrions.—“Legal functions” shall include, but shall not be 
limited to, the giving of legal advice or counsel, the drafting or interpretation of 
legal instruments or legislation, and legal representation in adversary or other 
proceedings before courts or administrative agencies. 

(b) GeneraL ReGister.—“General register’ shall mean a register composed 
of applicants for legal positions in the Government. 

(c) Sprcrat Reeister.—‘‘Special register” shall mean a register of career at- 
torneys who, after the effective date of this title, have been separated from Gov- 
ernment service in the course of a reduction in force. 

(d) CHier LeGat Orricer.—“Chief legal officer” shall mean the Solicitor, Gen- 
eral Counsel, or person in the equivalent position in an agency, including the 
General Counsel in the military departments; and in the case of the Department 
of Justice, it shall refer to the Attorney General or his designee. 
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ESTABLISHMENT OF LEGAL CAREER SERVICE 


Sec. 303. (a) EsTaBLIsSHMENT.—In order to promote efficiency and economy in 
the Government, to establish and foster the development of a legal career service 
in the Government, to facilitate the recruitment, employment, and retention of 
lawyers of outstanding character and ability in the legal career service, and to 
assure the performance of the legal work of the Government in accordance with 
high professional standards, a legal career service is hereby established in the 
Government. The legal career service shall include all civilian attorney posi- 
tions in the Government, except those described in section 309 (a) of this title. 

(b) Duties or Drrector.—In the administration of this title, the Director 
shall— 

(1) establish and maintain uniform standards and procedures for quali- 
fying and classifying applicants for attorney positions, taking due account 
of education, experience, professional competence, character, and other 
relevant factors, based upon such examining procedures which, to the fullest 
extent practical, shall include personal interview, as he may consider appro- 
priate ; 

(2) establish and operate a recruitment program designed to bring su- 
perior law school graduates and experienced attorneys from all sections of 
the United States, its Territories and possessions, into the legal career serv- 
ice ; 

(3) establish and maintain a general register of qualified applicants for 
all grades of attorney positions ; 

(4) establish standards and procedures for appointments to attorney posi- 
tions of attorneys not on the general register when emergency or unusual 
situations justify such appointments, subject to the provisions of section 
307 (e) of this title: 

(5) establish, maintain, and make available to any agency which has a 
vacant attorney position a special register of career Government attorneys 
who have been separated from their former positions through reduction in 
force, who shall receive first consideration for any vacant attorney positions 
for which they are qualified ; 

(6) make available to any agency, which has a vacant attorney position 
for which there is no attorney qualified and available on the special register, 
the list of applicants on the general register who are qualified for such posi- 
tion, together with all relevant data relating to their experience, aptitudes, 
and stated preferences for employment ; 

(7) establish minimum standards and procedures for promotion of attor- 
neys in the legal career service based upon such factors as the meritorious 
performance of professional duties, professional and administrative respon- 
sibilities, and length of satisfactory service ; 

(8) establish procedures for the transfer of attorneys from an attorney 
position in one agency to an attorney position in another agency and assist 
individual attorneys who may desire such transfers, when in the best inter- 
ests of the Government; 

(9) establish and maintain uniform standards and procedures which shall 
be followed by the agencies in classifying their attorney positions under 
section 305 of this title ; 

(10) establish and maintain uniform standards and procedures for 
dismissal of attorneys under the provisions of section 306 of this title; 

(11) establish and maintain uniform standards and procedures to insure 
that the separation of attorneys in the course of a reduction in force shall 
be based upon quality of performance of professional duties, nature of work 
performed, years of Government service (including service in the Armed 
Forces), character, age, and other relevant factors; 

(12) from time to time, evaluate the operation of the legal career service 
in the Government, and make such recommendations relating thereto to the 
chief legal officer or the head of an agency, to the President, or to the Con- 
gress, as may be appropriate in the circumstances; 

(13) designate, or remove the designation of, attorney positions in the 
Government in accordance with section 304 of this title. 

(14) when feasible, assist agencies in preparing job training programs for 
attorneys; 

(15) assist attorneys in locating those attorney positions for which they 
have the greatest aptitude and preference ; 
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(16) designate attorney positions which shall not be subject to the pro- 
fessional supervision of the chief legal officer of the agency in which the 
position is located : 

(17) promulgate regulations and orders to effectuate the provisions of 
this title ; and 

(18) take other appropriate action to carry into effect the foregoing 
enumeration of duties and functions, and the purposes of this title. 


(C) DUTIES OF CHIEF LEGAL OFFICERS 


(1) All persons occupying attorney positions, except those excluded by the 
provisions of paragraph (3) of this subsection, shall be under the professional 
supervision of the chief legal officer of the agency in which they are employed. 
The employment, assignment, promotion, separation in the course of a reduction- 
in-force, and dismissal of such attorneys shall be effectuated by, or subject to 
the approval of, the chief legal officer concerned. The employment, promotion, 
separation in the course of a reduction-in-force, and dismissal of attorneys shall 
be accomplished in accordance with the standards and procedures prescribed 
by the Director in accordance with subsection (b) of this section. In carrying 
out their duties hereunder, the chief legal officers shall work in close cooperation 
with the Director and shall utilize the services and assistance of the Director 
to the fullest extent practicable. 

(2) The chief legal officer of an agency may appoint a legal personnel com- 
mittee (‘civilian legal personnel committees” in the case of Defense and Military 
Departments) composed of attorneys on the legal staff of the agency designated 
by him to advise in the coordination and application of the requirements of this 
title III and to facilitate implementation of policies or regulations formulated 
by the Director or the agency pertaining to legal services of the agency. 

(8) The provisions of paragraph (1) of this subsection shall not apply to 
legal assistants to agency members or the heads of agencies, to attorneys oceupy- 
ing positions on independent review staffs, legal personnel otherwise exempt by 
statute or this title III, and persons occupying attorney positions which are 
specifically exempt by the Director. 


DESIGATION OF ATTORNEY POSITIONS 


Sec. 304. (a) IN GENERAL.—For the purpose of entry into the legal career 
service upon the effective date of this title, all positions classified by the Civil 
Service Commission as attorney positions on the date of the enactment of this 
title are hereby designated as attorney positions, and such designations shall 
continue to be effective until the designation of attorney positions shall be made 
by the Director pursuant to subsection (b) of this section. 

(b) Procepure.—Within one year after the effective date of this title, the 
Director, with the advice and assistance of the Civil Service Commission, shall 
examine the legal functions performed in each agency, and shall designate as 
attorney positions those positions which require to a substantial extent the 
performance of legal functions. Not less than thirty days before the proposed 
date for designating any position as an attorney position, the Director shall certify 
his proposed designation to the Civil Service Commission, the agency concerned, 
and to the person then occupying the position. If no objection to such proposed 
designation is received from the Civil Service Commission, the agency con- 
cerned, or from the person then occupying that position by the proposed date of 
designation, such position shall be so designated on such date, and notice thereof 
shall be given by the Director to the agency in which the position is located. 
If timely objection to such designation is received from the Civil Service Com- 
mission, the agency concerned, or the person then occupying that position, the 
Director and the Civil Service Commission, the agency concerned, or employee 
shall submit their respective views thereon to the Attorney General, and the 
Director shall not designate the position in question as an attorney position 
unless the Attorney General shall so advise. 

(c) UNDESIGNATED PostT1ions.—When the Director has reason to believe that 
the duties of any position newly created or not previously designated as an 
attorney position are such as to justify its designation as an attorney position, 
he shall examine the duties of such position, and may designate it as an attorney 


position in accordance with the procedure specified in subsection (b) of this 
section. 
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(d) ReMovaL or DesigNaTIon.—When the Director has reason to believe that 
the duties of any position previously designated as an attorney position have 
changed sufficiently to warrant a review of such designation, he shall reexamine 
the duties of such position, taking into consideration, among other things, any 
statement which may be made by the person then oeeupying the position, and 
may remove its designation as an attorney position. 

(e) REMOVAL OF UNQUALIFIED PERSONNEL.—When a position is designated as 
an attorney position, and the Director finds that it is occupied by a person who 
is not an attorney, the Director shall give notice to the agency and to the person 
then occupying such position that, within sixty days from the date of such notice, 
the person occupying such position should be removed from that position. 


ATTORNEY GRADE CLASSIFICATIONS 


Sec. 305. (a) EsTABLISHMENT.—Without regard to the Classification Act of 
1949, as amended, attorneys and attorney positions in the Government shall be 
classified and compensated as follows: 


Attorney, grade Salary range per annum 
Attorney, grade 1__-_-----.-..---- ------------ $4,525 $4,675 $4,825 $4,975 $5,125 $5,275 $5,425 
DEITIES 8 i cc piccnndcaaceencnes = 5,525 5,700 5,875 6,050 6,225 6,400 6,575 
Attorney, grade 3_------ Sok . ..---- 6,700 6,950 7,200 7,450 7,700 7,950 
Attorney, grade 4_....-.-- Sead _. 8,200 8,500 8,800 9,200 9,400 9,700 
Attorney, | paniityadebes hike 10,000 10,350 10,700 13,050 41,400 131,750 
Attormey; grede 6........-..-....-.. psemienemmtate 12,000 12,400 12,800 13,200 13,600 
Attorney, grade 7- ores Sn aaaa eae 14.000 14,500 15,000 25,500 
BRIE QIU Gai oc cdcccicccccccdsssnecbscasiees 16,000 16,500 17,000 
Senior attorney... ..... 2... ceececnccccwcccccccee 17, 500 


(b) TRANSFER FRoM OLD TO NEW GRADES; ADJUSTMENT OF BAsIc COMPENSA- 
TION Rates. (1) For the purpose of making initial adjustments to the classifica- 
tion grades and rates of pay provided in this section, any person who, on the 
effective date of this title, occupies a position designated as an attorney position 
in accordance with the provisions of this title, shall be assigned a grade in the 
schedule appearing in subsection (a) of this section based upon his grade on 
such date under the Classification Act of 1949, as amended, in accordance with 
the following table: 


Attorney grade under the Classification 


Act of 1949, as amended Corresponding new grade 
GS-7 Attorney, grade 1 
GS-9 Attorney, grade 2 
GS-11 Attorney, grade 3 
GS-12 Attorney, grade 4 
GS-13 Attorney, grade 5 
GS-14 Attorney, grade 6 
GS-15 Attorney, grade 7 
GS-16 Attorney, grade 8 
GS-17 Attorney, grade 8 
GS-18 Senior attorney 


His annual salary shall be that which is provided in the schedule appearing in 
subsection (a) of this section for the same relative pay-rate step or longevity 
step-increase within such grade as the pay-rate step or longevity step-increase 
within the grade upon which his compensation was based under the General 
Schedule in the Classification Act of 1949, as amended: Provided, That an attor- 
ney who, immediately prior to the effective date of this title, has attained a rate 
of pay which is based upon a number of pay-rate steps within a grade under 
the Classification Act of 1949, as amended, which exceeds the number of pay- 
rate steps for the corresponding grade provided in subsection (a) of this section, 
shall be compensated at the highest rate of pay within such corresponding grade 
and, in an appropriate case, such longevity step increases to which he may be 
entitled. 

(c) NEw ApporintTMENTS.—After the effective date of this title, all new ap- 
pointments of persons to attorney positions shall be made at the minimum rate 
of the appropriate grade. 

(d) ADVANCEMENT.—Subject to the provisions of section 307 (a) and (b) of 
this title, advances in grade and increases in salary, other than those provided 
in subsections (e) and (f) of this section, of a person occupying an attorney 
position shall be made by the chief legal officer of the agency in which such 
position is located, with the approval of the head of the agency, in accordance 
with the standards, procedures, regulations, and orders established and promul- 
gated by the Director pursuant to section 303 (b) of this title. 
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(e) In-GRADE PromMorrions.—Any person occupying an attorney position who 
has not attained the maximum scheduled rate of compensation for the grade in 
which his position is placed, and whose performance of assigned duties meets 
the standards required for retention in the service, shall be advanced in com- 
pensation successively to the next higher rate within the grade at the begin- 
ning of the next pay period following the completion of (1) each fifty-two cal- 


- endar weeks of service if his position is in attorney grade 3 or lower, or (2) 


each seventy-eight calendar weeks of service if his position is in attorney grades 
4 through 8. 

(f) LONGEvITy INCREASES.—As a reward for long and faithful service, each 
person occupying a position in attorney grades 1 through 8, whose performance 
of assigned duties meets the standards required for retention in the service, 
shall be granted an additional step-increase (to be known as a longevity step- 
increase) beyond the maximum scheduled rate of the grade in which his posi- 
tion is placed for each three years of continuous service completed by him at 
such maximum rate or at a rate in excess thereof authorized by this subsection 
without change of grade or rate of basic compensation except such change as 
may be prescribed by any provision of law applicable generally to attorney posi- 
tions. To be eligible for such longevity step-increases, a person must have had, 
in the aggregate, not less than ten years of service in the position he then occu- 
pies or in positions of equivalent or higher grades. No person shall receive more 
than one longevity step-increase for any three years of continuous service, nor 
may more than three successive longevity step-increases be granted to any 
person. 

(zg) PRESERVATION OF RATE oF BASIC COMPENSATION.—Persons occupying at- 
torney positions shall be entitled to the benefits of the Act of June 18, 1956 
(Public Law 594, Eighty-fourth Congress, 70 Stat. 291), in accordance with ap- 
propriate regulations and orders issued by the Director consistent with the pur- 
poses and general provisions of that Act. 

(h) ATTORNEY GRApDES.—The Director shall issue regulations which shall de- 
scribe the prerequisites for the classification of the legal positions in each agency. 


DISMISSALS 


Sec. 306. (a) Durtne First Two Yrears.—During the first two years of service 
in an attorney position, an attorney shall be subject to dismissal by the chief 
legal officer of his agency, without any other formality than thirty days’ notice. 

(b) AFrerR First Two Years.—After serving at least two years in an attorney 
position, an attorney shall be dismissed only for cause, in accordance with the 
standards, procedures, regulations, and orders established and promulgated by 
the Director pursuant to section 303 (b) of this title. Before an attorney is 
dismissed for cause, he shall be given written notice thereof by the chief legal 
officer of his agency, with a statement of the grounds for his proposed dismissal, 
and shall be afforded an opportunity to respond in writing to such statement 
before such chief legal officer prior to issuance of the initial dismissal notice. 
If such notice is issued by the chief legal officer, the attorney shall be given 
thirty days in which to submit a statement and affidavits in support of his reten- 
tion, Which shall be reviewed by the head of his agency prior to issuance of a 
final notice of dismissal, which shall become effective not less than thirty days 
after the date thereof. If no such statement and affidavits are submitted within 
the period allowed, the initial dismissal notice shall become final. 

(ec) SERVICE DEFINED.—For the purpose of this section, service in an attorney 
position performed prior to the effective date of this title shall be deemed to be 
service in legal career service. 


GENERAL PROVISIONS 


Sec. 307. (a) Existing ReQuIREMENTS.—Until the Director shall otherwise 
prescribe pursuant to section 303 (b) of this title, the existing requirements, 
standards, and procedures for the recruitment, appointment, classification, pro- 
motion, transfer, dismissal, or reduction in force of persons in attorney positions, 
not otherwise changed by this title, shall continue in force. 

(b) New REQUIREMENTsS.—On and after their respective effective dates, all 
standards, procedures, regulations, and orders established and promulgated by 
the Director pursuant to this title shall be binding wpon all agencies, and all re- 
quirements, standards, and procedures for the recruitment, appointment, clas- 
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sification, promotion, transfer, dismissal, or reduction in force of persons in 
attorney positions then in existence which are in conflict with the standards, 
procedures, regulations, and orders so established and promulgated by the Di- 
rector shall be null and void. 

(ec) AGENCY INFORMATION.—As soon as practicable after the effective date of 
this title, all agencies shall submit to the Director copies of all pending and cur- 
rent applications for attorney positions in their possession, and shall keep the 
Director currently advised of all appointments to attorney positions prior to the 
effective date of the special and general registers provided for in section 303 
(b) of this title. 

(d) Use or Reeisters.—After the Director has prescribed qualifications, stand- 
ards and procedures, prepared the special and general registers, and prescribed 
the effective dates thereof, no person shall be appointed to an attorney position, 
except from among attorneys on the special or general registers qualified for such 
position, subject to the exceptions provided in subsection (e) of this section. 

(e) Exceptrons.—(1) The appointment of persons to temporary attorney posi- 
tions for a period of less than one year or the appointment of persons to fill at- 
torney positions in foreign areas may be made without regard to the provisions 
of this title requiring the appointment of attorneys from the special or general 
register. A report shall be made to the Director at least annually enumerating 
and setting forth the circumstances of appointments made in accordance with 
the provisions of this paragraph. 

(2) When, in the opinion of the chief legal officer of an agency, an emergency 
or unusual situation arises justifying an exception to the requirement of appoint- 
ment to attorney positions from the special or the general register, such agency 
may make such appointment or appointments on a temporary basis and shall, 
at the time of such appointment, notify the Director to that effect. The Direc- 
tor may approve such appointment and prescribe the term thereof, or disap- 
prove such appointment and order the position filled from the special or general 
register, as the case may be. 

(f) QUALIFICATIONS.—No person shall be appointed to or occupy an attorney 
position in the Government unless he is, and thereafter remains, a member in 
good standing of the bar of the highest court of a State, Territory, Common- 
wealth, or possession of the United States or of the District of Columbia. 

(g) ATTORNEY-TRAINEES.—(1) A person who is an applicant for admission to 
the bar of the highest court of a State, Territory, Commonwealth, or possession 
of the United States or of the District of Columbia, may be employed as an 
attorney-trainee to occupy a position which has been designated an attorney 
position as provided in section 304 of this title, if he has, in all respects other 
than such admission, qualified for the general register. 

(2) Attorney-trainees shall be compensated at the rate of $4,080 per annum. 

(3) Upon providing evidence that he has been admitted to the bar, an attorney- 
trainee shall be automatically promoted to an appropriate attorney grade. 

(4) The provisions of this title III shall be applicable to attorney-trainees 
except as the regulations of the Director may otherwise provide but no attorney- 
trainee shall be appointed for a term of more than one year which may not be 
renewed except by approval of the Director. 


APPEALS AND ENFORCEMENT PROVISIONS 


Sec. 308. (a) APPEALS.—Any person who occupies an attorney position in the 
Government may appeal to the Director within a period of ten days after the re- 
ceipt of notice of a dismissal or reduction-in-force action of an agency only on 
the ground that the agency did not conform to standards, procedures, regula- 
tions, or orders of the Director. 

(b) APPEALS BY VETERANS.—A preference eligible within the meaning of 
section 14 of the Veterans’ Preference Act of 1944, as amended, who holds an 
attorney position, shall have the same right of appeal to the Director as that 
provided for a preference eligible to the Civil Service Commission under such 
section 14, as amended. 

(c) ENFORCEMENT.—Whenever the Director shall find on appeal or otherwise 
that any agency has made an appointment, classification, promotion, transfer, 
dismissal, or reduction in force involving an attorney position in violation of 
the provisions of this title or any applicable standards, procedures, regulations, 
or orders established and promulgated thereunder, he shall certify such viola- 
tion to the agency concerned, which shall take action in accordance with such 
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certification. Such certification shall be binding and conclusive on all adminis- 
trative, certifying, payroll, disbursing, and accounting officers of the Government. 

(d) REINSTATEMENT.—Any attorney who has been found by the Director to 
have been wrongfully dismissed or reduced in foree or in grade, shall be rein- 
stated to his former position as of the day after the date of such wrongful action 
and shall be reimbursed the amount of any loss in salary resulting from such 
wrongful action. 

EXCEPTIONS 


Sec. 309. (a) Except as expressly provided in this title III, the provisions 
thereof shall not apply to— 

(1) persons appointed by the President ; 

(2) the position of the chief legal officer of any agency ; 

(3) persons appointed by the chief legal officer of an agency, with the 
approval of the head of the agency, as his immediate senior assistants: 
Provided, That. such persons shall occupy positions within the two highest 
attorney grades. 

(4) persons appointed by the Attorney General to serve as assistant United 
States attorneys ; and 

(5) hearing examiners or commissioners appointed in accordance with 
the provisions of the Administrative Procedure Act of 1946, this Act, or other 
statute, presently or hereinafter enacted, unless made applicable by the 
express terms of such statute. 

(b) The appointment of a person in the legal career service to a position 
excepted by the provisions of subsection (a) of this section shall not deprive that 
person of his status in the service, and upon his removal from such excepted 
position he shall be placed in a position with a grade and salary identical with 
his grade and salary prior to such appointment, subject only to increments to 
which he would have been entitled pursuant to sections 305 (e) and (f) of this 
title. 

SAVING CLAUSE 


Sec. 310. Except to the extent that they are either expressly, or by necessary 
implication in this title, made inapplicable to attorneys in the legal career 
service, all statutes, regulations, orders, standards, and procedures applicable 
generally to employees of the Government (including, but not limited to those 
relating to national security, political activity, duties, obligations, travel, com- 
pensation for injuries, welfare, leave, retirement, veterans’ preference, and other 
benefits) shall apply to persons in attorney positions. 


AMENDMENTS TO CLASSIFICATION ACT OF 1949 


SEc. 311. Section 202 of the Classification Act of 1949, as amended (5 U. 8. C. 
1082), is amended (1) by striking out the period at the end thereof and inserting 
in lieu thereof a semicolon; and (2) by adding the following new paragraph: 

(33) attorney positions designated as such in accordance with section 
304 of the Legal Career Service Act.” 


INAPPLICABALITY OF PERFORMANCE RATING ACT OF 1955 


Sec. 312. The Performance Rating Act of 1950, as amended (5 U. S. C. 2001 
(a) ), shall not be applicable to persons occupying positions designated as attorney 
positions in accordance with section 304 of this title. 


APPLICATION OF VETERANS’ PREFERENCE ACT OF 1944, AS AMENDED 


SEo. 313. The provisions of the Veterans’ Preference Act of 1944, as amended, 
as they apply to persons occupying attorney positions and to applicants for 
attorney positions subject to the provisions of this title, shall be administered by 
the Director. 


STANDARDS OF CONDUCT OF GOVERNMENT ATTORNEYS 


Sec. 314. Persons occupying attorney positions and performing legal functions 
as defined in this title III shall conduct themselves in performance of their 
professional duties in accordance with the standards of professional conduct. 
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TITLE IV—ADMISSION TO AND CONTROL OF PRACTICE 


Sec. 401. DEeFrniT1Ions.—As used in this title IV— 

(a) “Participant” shall mean any public or private person, party or organiza- 
tion, including the United States or any agency thereof, required or entitled to 
participate or appear in a matter before an agency ; 

(b) “Representative” shall mean any person who acts, or holds himself out as 
acting or entitled to act, with or without compensation, in behalf of a participant 
in a matter before an agency ; 

(c) “Represent” or “representation” shall refer to acting as a representative. 

Sec. 402. RigHT TO REPRESENTATION.—Every participant shall be entitled to be 
represented before any agency in any matter by an attorney at law, or at his or 
its election, may in addition or in the alternative be represented before any 
agency in any matter which does not involve the practice of law, by a person 
specially authorized to practice before that agency under section 410 below: 
Provided, however, That except as otherwise provided by statute, and except in 
the case of an individual representing himself, no party to an agency hearing 
required under the constitution or by statute to be determined on a record 
which is subject to judicial review, shall be represented except by an attorney 
at law. 

Sec. 403. GENERAL STANDARDS OF CONDUCT FoR ALL REPRESENTATIVES.—It shall 
be improper conduct for any representative to— 

(a) solicit representation, directly or indirectly ; or 

(b) advertise in any manner his attainments or services in representing 
participants ; or 

(c) communicate or have any discussion with any agency, or with any 
employee or representative or official or presiding officer of any agency, 
concerning the merits or disposition of any contested adjudicatory pro- 
ceeding before that agency, in the absence of or without reasonable notice 
to his adversary ; or 

(d) attempt to sway the judgment of any agency, or of any employee 
or representative or official or presiding officer of any agency (1) by the 
use of threats, false accusations, or duress, or (2) by the offer of any special 
inducement or promise of advantage, or (3) by the bestowing of any gift 
or favor or other thing of value; or 

(e) engage in improper or indecorous conduct in the presence of a pre- 
siding officer in any agency proceeding ; or 

(f) commit any act contrary to honesty, justice, or good morals in the 
course of representing a participant in any agency proceeding; or 

(g) fail or refuse to account upon demand for any money or property 
of a participant which has come into his hands in the course of such rep- 
resentation, or fail to apply to the specified purpose any money or property 
which has been entrusted to him as representative of a participant for 
application to a specific purpose: Provided, however, That controversies 
as to the amount of compensation shall not be considered a basis for charges 
in a disciplinary proceeding, elsewhere provided for herein, unless it is 
charged that the amount demanded as fees, salary, or other compensation 
is extortionate or fraudulent; or 

(h) knowingly or willfully advocate, abet, advise, or teach the duty, 
necessity, desirability, or propriety, of overthrowing or destroying the Govy- 
ernment of the United States or the government of any State, Territory, 
District, or possession thereof, by force or violence. 

Sec. 404. GENERAL RULES AS TO CONFLICT OF INTEREST FOR ALL REPRESENTA- 
TIvVES.—The fact that a representative is or has been employed by the United 
States shall not cause his representation of any participant to be unlawful or 
improper, and shall not cause such representative to suffer any civil or criminal 
or other penalty by reason of his representation of any participant, except to 
the extent that such representation is defined as improper conduct in this see- 
tion. It shall be improper conduct for any representative— 

(a) while an employee of the United States, to represent any participant 
other than his employer before any agency or court of the United States; 
except that the agency which employs such representative may permit him 
a reasonable period for closing out and making proper disposition of such 
professional practice.as he may have had in a private capacity before be- 
coming an employee of the United States, and may also permit him to engage 
in outside legal activities in connection with legal matters involving his own 
family, to the extent that the agency finds that such activities will not 
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interfere with the performance of his official duties; and except, further, 
that such representative, for the purpose of this subsection, shall not be 
considered an employee of the United States when he is not subject to 
assignment to such cases or controversies as the agency may determine, 
and instead is specially employed for the limited purpose of dealing with 
one or more specific cases or controversies: Provided, however, That such 
representative, after being so specially employed for such limited purpose, 
shall not thereafter represent or hold himself out as representing any 
participant other than the United States or an agency thereof, before any 
agency or court of the United States, in any agency adjudicatory proceed- 
ing or in the judicial review or enforcement thereof, if such representative, 
while so specially employed in such limited capacity by the United States, 
personally and in his official capacity, as such employee learned any facts 
or took any action concerning such proceeding, review or enforcement ; 

(b) after having been an employee of the United States, to represent any 
participant in any agency adjudicatory proceeding, or in the judicial review 
or enforcement thereof, if he personally and in his official capacity as such 
employee learned any facts or took any action concerning such proceeding, 
review or enforcement or if such representation would otherwise involve 
unprofessional conduct. 

Sec. 405. Spectat STANDARDS OF CONDUCT FOR REPRESENTATIVES WHO ARE AT- 
TORNEYS AT LAw.—The following special standards of conduct shall apply to all 
representatives who are attorneys at law, and shall not apply to any representa- 
tive who is not an attorney at law: 

(1) Each representative who is an attorney at law shall file with the Office 
of Federal Administrative Practice a certificate, and from time to time shall 
amend such certificate, so that at any time while he is acting as a representative 
such certificate shall state as of that time whether he is a member of the highest 
court of any State, Territory, Commonwealth, or possession of the United States, 
or of the District of Columbia, naming such court or courts, and whether he is 
under order of any court suspending, enjoining, restraining, disbarring, or other- 
wise restricting him in the practice of law, naming such court or courts. It shall 
be improper conduct for any representative who is an attorney at law to fail to 
file such a certificate initially, or to fail to file an amendment to such certificate 
whenever any fact occurs during the course of his representation which changes 
the truth of any statement made in his certificate then on file, or to make any 
false statement in any such certificate or amendment thereto. 

(2) The United States Court of Appeals for the District of Columbia Circuit 
shall prescribe, and from time to time shall amend, special canons of ethics 
governing the conduct of all representatives who are attorneys at law in con- 
nection with representing clients in all matters before all agencies. It shall be 
improper conduct for any representative who is an attorney at law to violate 
any such canon. 

Sec. 406. AUTHORIZATION OF REPRESENTATION BY ATTORNEYS AT Law.—Every 
attorney at law is hereby authorized to represent any participant in any matter 
before any agency at any time while he has on file with the Office of Federal 
Administrative Practice a certificate of the type required under section 405 
above, if such certificate states that at that time he is a member of the highest 
court of a State, Territory, Commonwealth or possession of the United States, 
or of the District of Columbia, and that he is not under an order of any 
court suspending, enjoining, restraining, disbarring, or otherwise restricting 
him in the practice of law. 

Sec. 407. AGENCY RECOGNITION OF REPRESENTATIVES WHO ARE ATTORNEYS AT 
Law.—Every agency shall recognize and shall deal directly with any representa- 
tive who is an attorney at law and who has on file with the Office of Federal 
Administrative Practice the statement required in section 405 above, with respect 
to any matter concerning which he states that he represents any participant. 
No agency shall require that he have any other authority or that he furnish any 
other evidence of authority in order to represent any client in any matter, 
except that any agency may require the filing of a power of attorney by such 
representative as a prerequisite to the settlement of any controversy involving 
the payment of money. While any participant, other than the United States or 
any agency thereof, is represented by an attorney at law in a proceeding before 
an agency, and the fact of such representation has been made known in writing 
to such agency, no notice or other written communication required or permitted 
to he given by such agency to such participant shall be deemed to be given: (a) 
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until it has been served on such attorney at law (if such participant is repre- 
sented by more than one attorney at law in such proceeding, then service on any 
one of such attorneys at law shall be sufficient), and (b) if any statute or any rule 
of such agency requires personal service on such participant, until it has also 
been so personally served on such participant. 


DISCIPLINE OF REPRESENTATIVES WHO ARE ATTORNEYS AT LAW 


Sec. 408. (a) FEDERAL GRIEVANCE COMMITTEE.—There shall be appointed by 
chief judge of the United States Court of Appeals for the District of Columbia 
Circuit, a Federal grievance committee, hereinafter referred to as the “com- 
mittee,” consisting of five attorneys at law, all of whom shall be members in 
good standing of the bar of a United States district court but no two shall be 
from the same judicial circuit. No more than two members of the committee 
shall be employees of the United States. Members shall serve for such terms 
as the chief judge shall provide at the time of appointment, but no such term 
shall exceed three years. 

(b) JURISDICTION AND DuTIES oF COMMITTEE.—The committee shall receive 
complaints against attorneys at law arising out of the representation of par- 
ticipants before agencies. The committee shall investigate all complaints filed 
in good faith, except that complaints filed against Government attorneys shall 
be first referred to the Director for such investigation as he may desire to make. 
However, the failure of said Director to make such investigation within a 
reasonable time shall not preclude the committee from taking action. After 
its own investigation; the committee may dismiss any complaint with or with- 
out public notice, or for any violation of the general standards of conduct set 
forth in section 403 of this title, it may initiate formal disciplinary proceed- 
ings as provided in subsection (d) hereof. The committee may also, if it sees 
fit, refer the matter for disciplinary action to the appropriate authority in any 
State, Territory, Commonwealth, or possession, or in the District of Columbia, 
in which the attorney is licensed to practice law. The committee’s jurisdiction 
shall be limited to charges of violations of the standards of conduct set forth 
in sections 403, 404 and 405 of this title. 

(c) COMMITTEE PowEeRs.—The committee shall have the power to promulgate 
rules and regulations ; and in all of its investigations and proceedings under this 
section, the committee may administer oaths and affirmations, issue subpenas 
for theattendance of witnesses and the production of relevant evidence, estab- 
lish procedures, conduct public or nonpublie hearings, including the hearing of 
evidence, and require the submission of relevant information from any agency. 
When requested by the committee, the Director shall cooperate and assist the 
committee in its investigations and proceedings. 

(d) DISCIPLINARY PROCEEDINGS.—(1) If the complaint wpon which the com- 
mittee conducted its investigation under subsection (b) above was not a verified 
written complaint, and the committee determines from its investigation that 
formal disciplinary proceedings should be instituted, them the committee shall 
afford the complaining person or agency an opportunity to file such a verified 
written complaint, and upon the filing thereof, shall proceed as provided here- 
inafter. If the complaint upon which the committee conducted its investiga- 
tion under subsection (b) was a verified written complaint, and the committee 
determines from its investigation that formal disciplinary proceedings should 
be instituted, then the committee shall proceed as provided hereinafter. Such 
verified written complaint must be signed and verified by the complaining per- 
son or agency, and must be sufficiently clear and specific as reasonably to 
inform the respondent attorney at law of the misconduct charged. After such 
complaint has been served as provided hereinafter, the respondent must respond 
in the form of a written, signed answer, which shall include a specific admis- 
sion or denial of each of the allegations of the complaint. The respondent may 
not challenge the complaint by demurrer or motion but he may incorporate 
in his answer the objection that the committee does not have jurisdiction or 
the objection that the acts or omissions alleged in the complaint do not consti- 
tute misconduct which would warrant the imposition of discipline. Service of 
the complaint shall be made upon the respondent and the latter’s timely answer 
shall be filed with the committee in accordance with the rules adopted by the 
committee pursuant to subsection (c). Respondent shall be deemed to be in 
default if he shall fail either to file an answer or to appear at the hearing, 
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respondent in writing by the committee. 
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(2) When a member of the committee shall file, in the office of the clerk of 
the United States district court of the judicial district in which the respondent 
is principally engaged in the practice of law, an affidavit stating that the respond- 
ent on diligent inquiry cannot be found so that the complaint cannot be served 
on him, and either stating the present place of residence of such respondent or 
averring that upon diligent inquiry his place of residence cannot be ascertained, 
and stating his last known place of residence, the clerk of the court shall 
cause publication to be made in a newspaper of general circulation published 
in the city or county of respondent’s place of residence or last known place of 
residence, as set forth in such affidavit, as well as in a newspaper of general 
circulation in the city or county in which respondent, before his disappearance, 
was principally engaged in the practice of law, if such latter city or county be 
different from respondent’s place of residence or last known place of residence. 
Such publication shall contain (i) the title of the court, (ii) the name of the 
respondent, (iii) notice of the pendency of the disciplinary proceedings, (iv) 
the time and place of the hearing of the charges of misconduct, and (v) the 
names of the committee members. The-clerk shall also within ten days from 
the first publication of such notice send a copy thereof by registered or certified 
mail, addressed to such respondent, either at his present residence or last known 
place of residence. The certificate of the clerk that he has sent such a copy 
in pursuance of this provision shall be proof thereof. Such notice shall be pub- 
lished once a week for three consecutive weeks, the first insertion of which shall 
be at least thirty days before the date set for the hearing by the committee; and 
unless said time has intervened no proceedings therein shall be had but the said 
hearing shall stand continued to a date at least thirty days after the first publica- 
tion of said notice: Provided, That, in case the respondent appears and consents 
to the hearing, the charges of misconduct may be heard at an earlier time. 

(3) The committee shall determine the number of its members which shall 
constitute a quorum in disciplinary proceedings. Such quorum may not be less 
than a majority. A quorum of the committee shall have power to conduct each 
hearing and report their findings of fact, conclusions, and recommendations to 
the United States district court of the judicial district in which the respondent 
is principally engaged in the practice of law. The disciplinary proceedings, 
which shall include all hearings, shall not be public unless the respondent shall 
so request. The record of the proceedings shall not be made public unless and 
until a report recommending discipline shall be filed with the court: Provided, 
however, That upon request of the respondent the record shall be made public 
upon its completion even though a report recommending discipline is not filed 
with the court. The costs of all proceedings before the committee shall be paid 
by the Office of Federal Administrative Practice. The fee of an attorney for 
a person or an agency filing and prosecuting charges of misconduct shall not 
be a part of such costs. 

(4) Subpenas may be issued and oaths or affirmations administered by any 
member of the committee. Witnesses shall be paid mileage and witness fees 
in the amounts and under the conditions provided by the laws of the United States 
in the case of civil actions in the United States district courts. The committee 
shall adopt rules making all depositions and discovery procedures under the Fed- 
eral Rules of Civil Procedure available to the parties in formal disciplinary pro- 
ceedings. Whenever any person subpenaed to appear and give testimony or to 
produce books, papers, or documents, refuses to appear or to produce such books, 
papers, or documents, or whenever any person, having been sworn to testify, 
refuses to answer any proper question, he may be cited for contempt before the 
United States district court of the judicial district in which the respondent is 
principally engaged in the practice of law. The committee shall report to such 
court the facts relating to any such alleged contempt and thereupon proceedings 
shall be had in and before such courts as in cases of civil contempts of such courts. 

(5) To warrant a finding of misconduct in contested cases, the charges must 
be established by a preponderance of the evidence, and, in cases where the re- 
spondent defaults, by prima facie evidence. The verified complaint shall not 
be considered prima facie evidence of the charges contained therein. 

(6) At the conclusion of the hearing, the committee, if discipline by the court 
is recommended, shall make a report to the United States district court of the 
judicial district in which respondent is principally engaged in the practice of 
law of its findings of fact, conclusions and recommendations and shall file with 
the court, along with the report, a certified copy of the record. 
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(7) The United States district courts shall have jurisdiction to hear and de- 
termine discipinary proceedings instituted before the committee, and certified by 
the committee, as provided by subsection (d); and in the event any such court 
shall determine that any respondent has violated any of the general standards 
of conduct set forth in section 403 of this title, such court shall have jurisdiction 
to reprimand such respondent, or to indefinitely suspend or permanently enjoin 
such respondent from practice before all agencies. The venue for any such pro- 
ceeding shall be the judicial district in which the respondent is principally 
engaged in the practice of law. All questions of venue shall be waived unless 
the respondent files exceptions to the report of the committee as hereinafter pro- 
vided, and incorporates therein a challenge to the venue. Any such challenge 
to the venue must specify the judicial district alleged by the respondent to be 
the correct venue, and shall be decided first by the court before passing to the 
merits; and if the court sustains the challenge, it shall not dismiss the proceed- 
ing, but instead shall transfer the entire proceeding and record therein to the 
United States district court in the judicial district shown by the respondent to be 
the correct venue. 

(8) Upon the filing of the report and the certified copy of the record with the 
court by the committee, the proceeding shall be docketed in the name of the re- 
spondent and a copy of the report and record shall be served by the committee on 
the respondent by registered or certified mail at his last known post office 
address, and also by mail upon any attorney at law who has appeared as repre- 
sentative of the respondent in the disciplinary proceeding before the committee, 
and proof of such service shall be filed with the clerk of the court. The com- 
mittee shall designate a member of the bar of the court to act as amicus curiae 
in support of the recommendations set forth in its report and he shall be furnished 
with a copy of the report and record. The respondent may file exceptions to the 
report within twenty days from the date of the mailing of a copy of such report 
and record to him, or within an additional period granted by the court for good 
cause shown. The costs of furnishing copies of the report and record as herein 
provided shall be paid by the Office of Federal Administrative Practice. Upon 
the filing of the certified record, the court shall hear and determine the proceed- 
ing as in the case of a civil non-jury action, except that no new evidence shall be 
adduced: Provided, however, That if respondent by motion satisfies the court 
that there is newly discovered relevant evidence, the court may remand the pro- 
ceeding to the committee for further consideration in light of such evidence. 
The court shall adopt the findings of fact made by the committee unless the 
court is of the opinion, upon a consideration of all of the certified records, that 
one or more of such findings are not supported by evidence to the extent here- 
inabove required. After full consideration the court shall by appropriate order 
either (i) permanently enjoin the respondent from practicing before all agencies, 
or (ii) indefinitely suspend respondent from practicing before all agencies, or 
(iii) reprimand respondent, or (iv) dismiss the proceedings. In the event the 
court shall enter an order adverse to the respondent he may appeal to the ap- 
propriate United States court of appeals in accordance with the laws of the 
United States and rules of court made and provided for appeals from judgments 
in civil actions. 

(e) TERMINATION OF SUSPENSION.—At the time of the entry of an order of sus 
pension, the court will fix a minimum period which must elapse before the court 
will entertain a motion by the suspended attorney at law for termination of 
suspension. The entry of such order shall not be construed to imply that the 
suspended attorney at law will be entitled to the termination of his suspension 
at the end of such minimum period. Any attorney at law who shall have been 
suspended may: by petition apply for termination of such suspension after the 
minimum period fixed by the court shall have elapsed. Application for termina- 
tion of suspension shall be by verified petition filed, together with a copy thereof, 
with the clerk of the court, setting forth facts showing that the suspended at- 
torney at law has rehabilitated himself and is otherwise entitled to have the order 
of suspension terminated. Unless denied by the court forthwith for insufficiency 
in form or substance, the clerk shall forward a copy of the petition to the com- 
mittee. Upon receipt of the copy of the petition and after reasonable notice to 
the petitioner, the committee shall conduct a nonpublic hearing (unless the pe 
titioner requests a public hearing) with respect to petitioner’s request, and there- 
after report to the court its findings, conclusions, and recommendations. The 
clerk of the court shall notify the petitioner of the filing of such report. The 
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proceedings before the committee shall be governed by the rules, regulations, and 
procedures promulgated and established by the committee pursuant to the power 
conferred by subsection (c). However, the burden shall be upon the petitioner 
to establish the averments of his petition by clear and convincing evidence. If 
the committee report recommends denial of the petition, the petitioner shall 
have twenty days from the date the clerk mailed the notice to the petitioner of 
the filing of the report to file exceptions thereto. Thereafter the matter shall 
be submitted for consideration by the court on the report of the committee and 
the exceptions of the petitioner. If the committee report recommends termina- 
tion of suspension, the matter shall be submitted for such consideration on the 
report alone. In any case the committee, upon request of the petitioner, and 
payment of the actual costs thereof, unless petitioner satisfactorily shows to the 
court he is unable to pay such costs, shall certify to the court the complete record 
of the proceedings before the committee. The court shall make such order as 
it deems proper. 

(f) Norrrication.—The appropriate authority of every State, Territory, Com- 
monwealth, or possession of the United States, or of the District of Columbia, in 
which an attorney at law is licensed to practice law, shall be notified by the 
United States district court of any order of reprimand, suspension, or injunction 
entered by the court against such attorney in any proceeding instituted by the 
committee in accordance with this section, as well as any termination of suspen- 
sion. 

Src. 409. SpecraL STANDARDS OF CONDUCT FOR REPRESENTATIVES WHO ARE Nor 
ATTORNEYS AT LAW.—Any agency may prescribe special standards governing the 
conduct in connection with all representation before it, of all persons authorized 
pursuant to section 410 below to do any act of representation before it: Provided, 
That no such standards shall expressly or impliedly authorize any person who is 
not an attorney at law to practice law. It shall be improper conduct for any 
representative who is not an attorney at law to violate any of such standards. 

Sec. 410. AUTHORIZATION OF REPRESENTATION BY INDIVIDUALS WHO ARE NOT 
ATTORNEYS AT LAw.—Every individual who is not an attorney at law and who 
holds an authorization from any agency to do any act of representation before 
it as of the effective date of this Act, shall continue to have such authority, pro- 
vided that such individual shall in no event have any authority to practice law, 
or to represent a party to an agency hearing required under the Constitution or 
by statute to be determined on a record which is subject to judicial review. 
Any agency may authorize individuals other than attorneys at law to appear for 
and represent participants before it in agency proceedings other than hearings 
required under the constitution or by statute to be determined on a record which 
is subject to judicial review, so long as and to the extent that such agency (1) 
is not otherwise precluded by law from so doing, and (2) provides by general 
rules for such representation, and (3) finds such representation appropriate 
and desirable in the interest of the public and of the parties to such proceeding— 
and in making such finding of appropriateness and desirability, the agency may 
make such investigation or examination as it deems necessary to determine that 
the applicant possesses necessary competence and understanding of ethical re 
sponsibilities and is of good moral character and repute. Nothing contained in 
this section, or in this title, or in this Act, shall be construed as authorizing 
persons who are not attorneys at law to practice law or to hold themselves out, 
impliedly or expressly, as authorized to do so. 

Sec. 411. DISCIPLINE OF REPRESENTATIVES OTHER THAN ATTORNEYS AT LAwW— 
(a) DiscrpLtinr.—Any agency before which a representative other than an 
attorney at law appears for or represents any participant shall have authority 
to reprimand such representative for conduct which the agency deems to be 
improper, and in addition shall have authority to revoke or suspend for such 
period of time as the agency may determine the privilege of representation by 
such person before the agency for conduct which is declared to be improper 
under sections 403, 404, or 409 above. 

(b) JupicraL Review.—An order revoking or suspending the privilege of rep- 
resentation extended to any person other than an attorney at law by rule of an 
agency, shall be reviewable by the United States district court for the judicial 
district in which the offense occurred, in a trial of the facts and the law de novo. 

Sec. 412. RepeAts.—Section 99 of title 5 and section 284 of title 18, of the 
United States Code, are hereby repealed. 
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TITLE V—GENERAL PROVISIONS 


” 


Sec. 501. Acency.—The term “agency” as used in this Act shall include 
each executive and military department in the executive branch of the Gov- 
ernment and any board, commission, authority, or independant establishment, 
including corporations of the Government, other than and not a part of an 
executive department. 

Src. 502. Com) sES.—Each member of the advisory committee, selection 
committee, or Federal grievance committee established under sections 108, 203, 
or 408 of this Act who is not in Government service shall be entitled to compen- 
sation in the amount of $50 for each day or part of the day he shall be in 
attendance at any regular called meeting of any such committee together with 
reimbursement for all travel expenses incident to such attendance: Provided, 
That nothing contained in sections 93, 198, and 203 of title 18: in section 99 of 
title 5; in section 119 (e) of title 41; in section 404 (a) of this Act; or in any 
other provision of Federal law imposing restrictions, requirements, or penalties 
in relation to the employment of persons, the performance of services, or the 
payment or receipt of compensation in connection with any claim, proceeding, or 
matter involving the United States shall apply to such persons solely by reason 
of their appointment to and membership on any such Committee. Facilities and 
services required by such committees shall be provided by the Director. 

Sec. 503. SEPARABILITY.—If any provision of this Act or the application 
thereof to any person or circumstance is held invalid, the remainder of this 
Act and the application of such provision to other persons or circumstances shall 
not be affected thereby. 

Sec. 504. RepeEALS.—AlIl laws or parts of laws inconsistent with the provisions 
of this Act are hereby repealed. 

Sec. 505.—EFrFrecTIvE Date.—This Act shall take effect on the one hundred 
and eightieth day after the date of its enactment, except that title I of this Act 
shall take effect on the ninetieth day after the date of enactment. 


Mr. Drate. Mr. Chairman, there is one comment I would like to 
make by way of clarification. 

Mr. Broden pointed out that there is an Office of Administrative 
Procedure already existing in the Justice Department, and I feel 
that it should be noted that, perhaps, the only thing or the principal 
thing that that Office has in common with the proposed office is the 
title. 

It should be noted that that Office lacks independence; it lacks 
standing, and it lacks authority, and it was organized primarily on 
an experimental basis, and should not be confused or related to the 
proposal of an Office of Administrative Procedure, as set forth in the 
bill 3350. 

We feel that that Office is not a good foundation on which to base the 
proposed new Office simply because of its subordinate position in the 
Justice Department. 

It has no authority in dealings with the administrative agencies, 
and it also would represent the views of the parties in interest. 

That concludes my statement, Mr. Chairman. 

The CHarrMan. Mr. Beelar? 

Mr. Brevar. Mr. Chairman, on this subject, I think it also should 
be added that the Office of Administrative Procedure in the Depart- 
ment of Justice, while I, for one, I think it has done a very good job, 
would like to say that this Office was set up based upon representa- 
tions made to an appropriations committee, and those representations 
included a statement by now Solicitor General, Mr. Rankin, that 
this was merely a pilot arrangement, and that the representations were 
made that they expected that this Office would not remain in the 
Department of Justice. 
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So, Mr. Broden’s statement did not include this legislative history, 

and while I am speaking from recollection, I am s satisfied it is correct. 
Mr. Dears. Mr. Chairman, I would also like to indicate that my 

observations in no way reflect upon the work of this Office to date. 

It has made a very fine report early in January of this year, but it 
does not fill the bill so far as our concepts of what an Office of Federal 
Administrative Procedure should be and, as Mr. Beelar pointed out, 
its original establishment was primarily on an experimental basis. 

Mr. Wotvertron. Mr. Chairman, may I ask a question of Mr. Deale? 

The Cuatrman. Mr. Wolverton ¢ 

Mr. Wotverron. Mr. Deale, this morning Mr. McConnaughey, 
formerly with the Securities and Exchange Commission, made, 1 
thought, a very clear and understandable division of duties in the 
regul: atory commissions, namely they had legislation duties, they had 
judicial duties, and they had administrative duties. 

This bill to which you have just referred, H. R. 3350, does it deal 
with any one of those particular subjects that Mr. McConnaughey 
mentioned this morning, or does it deal with all three of them? 

Mr. Deate. Well, these classifications that are mentioned here, ad- 
ministrative, legislative, and judicial, are not easy classifications to fit 
various ¢ oncepts into, but I think that it certainly involves administra- 

tive duties, there is no doubt about that in my mind. 

I would say, broadly speaking, administrative—it is an administra- 
tive operat ion. 

It is an operation designed for greater efficiency, it seems to me, 
and in that sense it is primarily administrative. 

Now, on the other hand, it would have something to do with the 
administrative side of the judicial functions of the agencies to the 
extent that it would be interested, let us say, on how long it takes 
the agencies to carry out their hearings, and what kind of a backlog 
the agencies have with respect to hearings. 

Do they need more hearing examiners? Are the opinions being 
handed down in good time? And so forth. 

That, in a sense, is administrative but, of course, you cannot divorce 
it from a judicial function, but it is the administrative side. 

Mr. Wotverton. Has any consideration been given at any time 
of dividing the duties, as outlined by Mr. McConn: laughey this morn- 
ing, and leav ing the legislative and the administrative and the agency, 
and making a court hear the judicial cases, in other words, the con- 
tested cases ¢ 

Mr. Dears. I am sorry, Mr. Wolverton, I did not hear all of your 
question. 

Mr. Wotverton. I say, has any consideration been given at any 
time by the American Bar Association or any other organization that 
would in any way divide the duties of these regulatory bodies so that 
there would be left with them the administrative, the legislative 
features, and then the judicial decisions, based upon the facts ascer- 
tained by the examiners, and probably approved by the commission- 
ers, would be the subject of jurisdiction of a tribunal in the nature 
of a court ? 

Mr. Dears. As I understand your question, Mr. Wolverton, the 
American Bar Association certainly has considered the subject of 
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having the clearly judicial functions of these agencies separated from 
the agencies and put into separate courts, 

Now, that certainly has been a matter of consideration, and actually 
the American Bar Association has sponsored bills to accomplish just 
that. 

Mr. Woxverton. If you have knowledge of the bills it would be 
helpful if you would submit them to the committee. I do not neces- 

sarily mean for the record, but would you submit them for our study, 
a least ? 

Mr. Derate. Surely; I would be glad to do that, sir. 

The Cuamman. Now, we will take up the fourth and final topic 
arranged for the panel discussion: How can improper pressures be 
best dealt with ? 

‘We are also fortunate to have as panelists to lead the discussion, 
Mr. Meeker, Professor Byse, Professor Miller, and Judge Peck. 

Mr. Meeker, I believe you gave the committee the benefit of your 
background and experience yesterday. 

Mr. Meeker. No, sir; I beg your pardon, Mr. Chairman. I haven’t 
yet, and I must do it now. 

The Cuarmman. All right; you may do so. 


STATEMENT OF THOMAS G. MEEKER, GENERAL COUNSEL, 
SECURITIES AND EXCHANGE COMMISSION 


Mr. Meeker. I am a graduate of Wesleyan University, which is in 
Middletown, Conn., in 1941 and 1942 I went, after passing the civil- 
service examination, I went to work for the Department of Agricul- 


ture, much like Mr. Sellers at one time went there; and then served 
4 years in the Marine Corps where I had some excitement, not as much 
as I have had here on earlier occasions. 

I, as a graduate of the Yale Law School in 1948, was law clerk to 
Judges Hincks and Smith, of the United States district court there. 

I practiced privately in New Haven thereafter for 5 years, served 
in 1952, and have been serving since—rather 1954, as secretary of our 
judicial council of the State of Connecticut. 

I came to the Commission in 1954 as Assistant General Counsel; 
went through the chairs to Associate General Counsel, and with ad- 
ministrative experience for a time was acting Executive Director, and 
I became General Counsel of the Commission in 1956. 

The Cuarrman. You are speaking of the Securities and Exchange 
Commission ? 

Mr. Meeker. The Securities and Exchange Commission. 

I have had my share of activities in bar associations, and I will not 
go into those details now, but will go right forward with my remarks. 

Before doing so, I think, Mr. Chairm: and I did not prepare 
this in advance because I wanted to see what would happen—I think 
I ought to, on behalf of the people in my Commission, pay tribute 
to your chief counsel and the members of the bar who worked with 
him in organizing what has turned out to be a most stimulating 2-day 
discussion. 

I have had some feeling that there has been some momentum gather- 
ing with respect to our panel here as far as questions are concerned, 
but I suppose that since we have 4, and the others only had 3, that 
we could not expect otherwise. 
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It is a great privilege for me to have been included among such 
distinguished colleagues at the bar as those who have participated yes- 
terday and today in these panel discussions. I should state at the 
very beginning, however, that I appear here in my individual capacity 
and do not in any way speak this afternoon as an official representa- 
tive of the Securities and Exchange Commission. In considering 
my remarks, I have reviewed the testimony on certain of these prob- 
lems given before this subcommittee by the members of the Securities 
and Exchange Commission and its staff on September 18, 1958, and 
of the representativ es of various bar associations here on "September 
30, 1958. 

The topic for this afternoon is a most important one. Its im- 
portance does not stem, in my opinion, from a general belief that 
improper influences present a major problem in the operation of 
administrative agencies such as the independent agencies. Frankly, 
I think the instances involving such influences are rare indeed. 
Rather, this is a most serious subject because any one such incident 
strikes at the very core of the en and greatly affects public 
confidence in these agencies with important executive or administra- 
tive, quasi-judicial, and quasi-legislative powers often referred to as 
the “fourth branch” of the Government. 

I think these very occasional instances of improper pressures are 
happily so few in number for a variety of reasons. First, Congress 
and the Executive in their respective legislative and executive orbits 
have sought to meet such problems by specific legislation and vigorous 
enforcement. Congress and the Executive by resolution and by Exec- 
utive order have continuously reminded and directed the personnel 
of Federal departments and agencies to conduct. the Government’s 
business in keeping with stated ethical standards. Only last July, 
the 85th Congress adopted a Code of Government Ethics ‘for all Fed- 
eral personnel and various executive departments and administrative 
agencies such as ours have for years had rules of conduct for members, 
officials and employees which set high standards of conduct for per- 
sonnel engaged in the Government’s business and for those trans- 
acting business with them. 

And as an aside at the moment I note from our record in the Com- 
mission that back in 1955 one of your colleagues on the subcommittee, 
Congressman Bennett, had introduced into the Congress a. code some- 
what similar to that adopted by the 85th Congress. 

Aggressive enforcement by the Department of Justice in cases pre- 
senting violations of various criminal statutes including those re- 
ferred to as “conflict of interest laws” has also contributed much, in 
my view, to keeping such “improper pressures” to a minimum. The 
mandatory reports required of agencies such as ours biennially pur- 
suant to the Legislative Reorganization Act, and the requests of vari- 
ous committees for individual reports on cases as they have occurred 
also have tended to provide public disclosure, which is, in my view, 
excellent preventive therapy. Rules of the agencies requiring reports 
of all possible conflicts have tended to make their employees “pres- 
sure” conscious. 

Various professional associations such as the bar associations and 
accountants groups have developed canons or codes for those who 
have become members of their professions. Departments and agen- 
cies have set up internal procedures for disciplining the employee 
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violator and disqualifying or disbarring the individual who trans- 
gresses the bounds of propriety in doing business with the agency. 

Fundamentally though, I think that the greatest deterrent to the 
successful operation of ‘those who would pr actice improper pressures 
is the quality and loyalty of the personnel serving the agencies. Dur- 
ing my almost 5 years with the Securities and Exchange Commission 
I have been continuously impressed by the high standards of personal 
and professional conduct set for themselves by employees of this Gov- 
ernment, both inside and out of my own agency. Since, as they col- 
loquially say, “it takes two to tango,” I think we can be certain that 

rarely will persons before an agency be able to resolve their problems 
through ex parte communications in the quasi- -judicial process, brib- 
ery, oift giving, employment of those who use prior knowledge gained 
as a Federal employee to personal or professional advantage in repre- 
senting a client in an adversary position to the United States, or the 
use of any other improper pressures—just so long as we continue to 
have people in Government who, despite financial sacrifices, realize 
that public service is a public trust. 

Nevertheless, there has been, there is, and there should be wide- 
spread concern about the possible breakdown of integrity and im- 
partiality in some of our administrative agencies. Members and em- 
ployees of agencies who take an oath of office to render faithful serv- 
ice are greatly concerned lest the occasional case, whether it be in the 
administrative, quasi-judicial, or quasi-legislative arenas of their 
activities, operate to destroy public confidence not alone in the agency 
where the case comes to light but in all others similarly situated or 
like it. 

Gentlemen, we are extremely jealous not only of the reputation of 
our agency but also of our own personal and professional repute. 

Thus, it is most fitting that this subject matter be aired and dis- 
cussed as it is here today. I think we should examine the general 
scope of the problem to determine what additional remedies m: ry be 
feasible to prevent improper pressures or to keep them to an irre- 
ducible minimum and to determine the desirability of some of the pro- 
posals which have been made for the revamping of the existing ma- 
chinery for dealing with these problems. 

Mr. Chairman, I believe you put your finger on a major aspect of 
the subject of this session in the hearing on the 18th when you in- 
quired of the Chairman of the Securities and Exchange Commission, 


Hon. Edward N. Gadsby: 


Do you feel that there might be, or that it might be advisable if an appro- 
priate canon or ethics or program could be devised that would meet the prob- 
lem—that it would be helpful if such would actually become a part of the stat- 
utes affecting regulatory commissions and as a matter of fact other agencies of 
the Government and public officials. 


Similarly, I believe that Chairman Gadsby, in responding, high- 
lighted the basic question we are wrestling with here, when having 
pointed to the various canons of professional ethics and judicial 
ethics, he observed in the colloquy with you, Mr. Chairman : 


It seems to me it constitutes a code of behavior that would be extremely diffi- 
cult to work into statutory form. You could very well—Congress could very 
well direct that a canon of ethics be adopted by the body. But for Congress to 
attempt to draw up a canon of ethics which would be applicable to all of the vari- 
ous administrative and other bodies that are in the Government would seem to 
me to present almost insuperable obstacles. 
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Adequate consideration of the prevention of improper pressure de- 
mands some discussion of what is an improper pressure. It is im- 
proper for one of the parties contending for a franchise or certificate 
to approach a member of an agency or its staff ex parte in order to 
discuss the merits. But is it improper to inquire as to the status of a 
pending matter? Or is it improper for a Member of Congress whose 
support for one of the parties is known by agency personnel to inquire 
about the status? Is not one entitled to find out the status of a case 
without being charged with improper pressure? Suppose the quasi- 
judicial proceeding involves a situation in which the staff is acting as 
prosecutor and the outside party approaches a staff member in order 
to discuss a bona fide settlement of the matter? And what of the 
Commissioner who has been approached without his consent? Can 
he extricate himself merely by placing a memorandum in the public 
file with copies to counsel for all other parties or must he disqualify 
himself ? 

Leaving aside for a moment the question of ex parte pressures, to 
what extent and under what circumstances does the appearance by 
a former employee or member of the Commission constitute an im- 
proper attempt to influence the agency or its staff? Should a member 
or employee of a Commission ever discuss a job opportunity with 
someone with whom he is transacting official business? Should he 
ever accept employment from a person with whom he has once trans- 
acted business in behalf of the agency? Under what circumstances 
could he accept such employment? Answers to any of these ques- 
tions are made all the more difficult because we in the Government 
service must consider not only whether the act is improper, but also 
whether it creates an appearance of impropriety. If it is difficult to 
define improper pressure, it is equally difficult to provide comprehen- 
sive regulation which would prevent improper influences without seri- 
ous impairment to the administrative process. Overly restrictive 
regulation might well defeat the purpose of Congress in creating the 
agency by tying red tape about its activities and by isolating it from 
the public into an ivory tower. 

vr. Beelar, who spoke here yesterday and today, when representing 
the American Bar Association on September 30 in hearings before 
the subcommittee in reference to legislation designed to prevent im- 
proper influence quite aptly commented : 

On the other hand, we are quite concerned that in doing this we do not chill 
the right of a citizen to petition an agency in its administrative or legislative 
function where there should be the right of petition or the right to lobby in the 
highest sense of the term, if you please, because the agency’s knowledge of the 
field of its regulation is never complete. It needs the assistance of persons 
who have information necessary to help formulate rules and regulations. 

Although there is no readymade solution to the problem of improper 
pressure, 1 believe that there are several things which might be done 
by Congress and the agencies either to eliminate or at least to keep 
to an irreducible minimum the instances of improper pressures. 

First, as to congressional action: Congress can reduce the likeli- 
hood of attempts to use improper pressure by amending the Criminal 
Code to include statutes prohibiting ex parte communications at least 
in quasi-judicial cases and by amending certain of the existing con- 
flict-of-interest laws broadening their application. 
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It is difficult to enact legislation which is at once sufficiently precise. 
to be enforcible and, at the same time, sufficiently narrow to prevent 
the destruction of the informality and flexibility of the administrative 
process. A good example of the difficulty is found in a bill introduced 
by a distinguished member of this subcommittee which would prohibit 
any person who has a “pecuniary interest” in a quasi-judicial proceed- 
ing before an agency or any representatives of such a person from 
carrying on certain activities, including ex parte discussions with a 
member of the agency or its staff. The bill also prohibits certain other 
activities by such persons and the acceptance of favors from such 
persons by members of the agency, in connection with quasi-judicial 
and other matters. I am certainly in favor of the general objectives 
and purposes of this legislation and others similar to it. 

Mr. Wotverton. I have no objection, Mr. Chairman, if the gentle- 
man Wishes to use my name. 

Mr. Meeker. I am very happy to refer to the bill as that of Con- 
gressman Wolverton’s which has been discussed here yesterday and 
today slightly. 

However, I am concerned with certain drafting problems which, 
although I am sure, as Congressman Wolverton suggested yesterday, 
could be easily resolved in hearings and conferences, nevertheless 
in terms of the topic here today, I felt I had to mention them. 

The first problem with this bill involves the question of what is 
meant by a “pecuniary interest.” Most of the Commission’s quasi- 
judicial proceedings involve the question of whether to revoke the reg- 
istration of a securities firm. The loss of the proceeding would ordi- 
narily have a substantial indirect impact upon the financial welfare 
of the respondent but it is not clear whether any person would be 
regarded as having a “pecuniary interest” in the matter as the term 
is used in the bill. The term seems more apt to describe an applica- 
tion for a television license or an airline route, and it might be that 
the bill would thus be almost completely ineffective, w ithout appropri- 
ate amendment, in cases involving proceedings of the Securities and 
Exchange Commission. 

Another difficulty in the section is that it applies to proceedings 
which are “quasi- -judicial in character.” It is often difficult to deter- 
mine the meaning of that term, as we have seen here during the past 
2 days. 

Does it cover only adjudication by an agency as the term is defined 
in the Administrative Procedure Act? If so, then it leaves open the 
possibility of impropriety in situations involving adversary proceed- 
ings which do not constitute strict adjudication, including ratemaking 
procedures and procedures under the Public Utility Holding Company 
Act of 1935 for the simplification of public utility holding company 
systems. 

Furthermore, as the bill prohibits discussion not only with the mem- 
bers of the Commission, but also with staff members, whose functions 
in most proceedings involving this Commission are those of a prose- 
cutor, it might well prevent useful information discussion between 
counsel. Such discussions, which often facilitate settlements and 
clear away problems of procedure, are in accord with both the letter 
and the spirit of the Administrative Procedure Act and promote equi- 

table disposition of proceedings. In addition, we often find that con- 
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ferences between outside parties and members of the staff who are 
charged with prosecution of an administrative case are essential to 
unravel the complex financial issues in certain types of quasi-judicial 
proceedings. 

While | urge caution—and I want to make clear not any opposi- 
tion—toward the enactment of such legislation designed to stohibit 
attempts to exercise improper influence upon the Commission which 
would also prevent useful legitimate practices, | want to make it cleat 
that I believe that a workable means can be found for de: aling with the 
problem. In fact, our Commission has previously suggested to com- 
mittees of both the House and Senate draft legislation designed to 
prevent such practices, which we believe is both workable and should 
be effective. 

The following is a text of that draft legislation : 

Whoever, directly or indirectly, endeavors to communicate or privately com- 
municates, in the absence of the parties or without notice to them with any mem- 
ber of any agency, or member of its staff on the merits of any matter in which 
such persons are exercising quasi-judicial functions ; or 

Whoever corruptly, or by threats or force, endeavors to influence or bring 
pressure upon such persons in the exercise of their functions in any matter— 

Shall be fined not more than $________, or imprisoned not more than 
years or both. 


Furthermore, I recommend that consideration be given to amending 
the basic conflict of interest statutes’ to broaden their proscriptions 
to conform more nearly with the agency regulations in this area. It 
seems to me that sections 283 ? and 284° of title 18, United States Code, 
should be amended so as to include within their respective prohibi- 
tions any matter, proceeding, or application instead of merely a 
“claim” against the United States. In addition, I believe that the 
time limitation of 2 years in section 284 should be deleted from this 
section and that the bar for all practical purposes should be absolute 
where the former employee seeks to represent a private client in a mat- 
ter which he considered while serving the agency.* 


1f8ee 18 U. 8. C. 281: 18 U. 8. C. 283: 16 U. &. C. 264; and 18 WV. 8. C. 464 

2718 U. 8S. C. 288: “Officers or employees interested in claims against the Govern- 
ment: Whoever, being an officer or employee of the United States or any department 
or agency thereof, or of the Senate or House of Representatives, acts as an agent 
or attorney for prosecuting any claim against the United States, or aids or assists in 
the prosecution or support of any such claim otherwise than in the proper discharge of 
his official duties, or receives any gratuity, or any share or interest in any such claim 
in consideration of assistance in the prosecution of such claim, shall be fined not more 
than $10,000 or imprisoned not more than 1 year, or both * * *.” 

718 U.S. C. 284: “Disqualifications of former officers and employees in matters connected 
with former duties: Whoever, having been employed in any agency of the United States, 
including commissioned officers assigned to duty in such agency within 2 years after 
the time when such employment or service has ceased, prosecutes or acts as counsel, at- 
torney, or agent for prosecuting, any claims against the United States involving any 
subject matter directly connected with which such person was so employed or performed 
duty, shall be fined not more than $10,000 or imprisoned not more than 1 year, or both.” 

*Compare Securities and Exchange Commission regulation regarding conduct of 
members and employees and former members and employees, rule 6 (a) (17 C. F. R. 
203.6) : 

“No person shall appear in a representative capacity before the Commission in a 
particular matter if such person, or one participating with him in the particular 
matter, personally considered it or gained personal knowledge of the facts thereof 
while he was a member or employee of the Commission. As used in this paragraph, a 
single investigation or formal proceeding, or both if they are related, shall be presumed 
to constitute a particular matter for at least 2 years irrespective of changes in the 
issues. However, in the case of proceedings in which the issues change from time to 
time, such as proceedings involving compliance with section II of the Public Utility 
Holding Company Act, this paragraph shall not be construed as prohibiting appearance 
in such a proceeding, more than 2 years after ceasing to be a member or employee of 
the Commission, unless it appears to the Commission that there is such identity of 
particular issues or pertinent facts as to make it likely that confidential information, 
derived while a member or employee of the Commission, would have continuing relevance 
to the proceeding, so as to make the participation therein by the former member or 
employee of the Commission unethical or prejudicial to the interests of the Commission.” 
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I would suggest that the committee consider, by way of comparison, 
the Commission’s rule on this subject in footnote 4. 

I believe that enactment of these legislative proposals would serve 
to achieve, in general, the objectives sought i in most of the bills intro- 
duced in Congress w ithout, at the same time, encountering the prac- 
tical difficulties, which would be eliminated by draftsmanship, to 
which I have previously referred. 

Nevertheless, I do not believe that any legislative pattern can be 
successful without the cooperation of the agencies and without their 
supplementing such statutory enactment by the promulgation and en- 
forcement of their own particular codes of ethics and rules of conduct. 

Now, I go on to agency action: 

The agencies themselves can also take, in my opinion, some positive 
steps to “avoid the appearance of impropriety or improper pressure 
and influences. Certainly each agency should revisit its rules dealing 
with this problem with a particular view to ascertaining whether they 
contain sufficient authority to deal firmly with the outsider who at- 
tempts improperly to influence members and employees. For ex- 
ample, rule 8 of the Securities and Exchange Commission’s conduct 
regulation subjects persons not within the scope of the rules them- 
selves to possible disqualification from appearing and practicing be- 
fore the Commission.°® 

This, of course, this administrative sanction, would be, of course, 
in addition to anything that would, perhaps, be available to the De- 
partment of Justice under the Criminal Code. 

Agencies should not rely on their own investigative processes to in- 
quire into rumors or charges of member and employee misconduct. 
Pursuant to statute and Attorney General Brownell’s memorandum 
to the heads of all departments and agencies on the executive branch 
of the Government, of January 27, 1! 56, agencies should forward to 
the Department of Justice for investigation by the FBI any such in- 
formation, allegation, or complaint relating to a possible violation 
of the Criminal Code, including violation of conflict-of-interests 
statutes. 

The Attorney General in that memorandum urged that all such in- 
formation be reported promptly and added : 

Such reports should be made even if there is doubt whether the offense 
actually occurred. 

Immediate referrals of any possible violations of the Criminal 
Code by agency or former agency personnel by an independent body 
such as the FBI will imme: asurably strengthen the hand of the agency 
and avoid any possible charges of whitew: ash by the agency of its own, 
or former, employees. 

I have found that vicious rumors of malfeasance and payoff have 
fallen apart in the face of an investigation under oath by the FBI. 

Another step in the prevention of use of improper pressures is the 
employment of a code of ethics and rules of conduct to guide agency 
members and employees in the handling of problems whic h touch 1 upon 
the question of improper contacts. I believe that these codes and 
rules are best left to the agency which can tailor them more precisely 


517 CFR 203.8. 
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to its own particular and specialized needs, 
form of statutory enactment. 

Our own rules of conduct, promulgated in 1953 and constituting a 
codification of previous administrative practices, of long st: anding 
have been very well received. 

We believe that our own rules of conduct go a long way toward 
preventing backstairs activities and high-pressure communications 
and other types of such improper influence without, at the same time, 
interfering with the legitimate personal interests of Commission mem- 
bers and employees. 

You perhaps will be interested in the appraisal of the rules given 
by another congressional subcommittee, the Preparedness Investiga- 
tion Subcommittee of the Committee on Armed Services of the United 
States Senate, which said in its 12th report, issued in 1957: 





rather than placed in the 



























































A good example * * * is the Securities and Exchange Commission, whose 
regulations evidence a keen understanding of the problems involved. Rule 6 of 

- the Securities and Exchange Commission Rules of Practice provides restrictions 

5 as follows: (1) No person is permitted to appear in a representative capacity 

t “if such person, or one participating with him in the pe irticular matter, personally 
considered it or gained personal knowledge of the facts thereof while he was a 

ce member or employee of the Commission.” (2) Where a former member or 

. employee of the Commission seeks to appear there, he is required to file a state- 
ment as to the nature of his representation within 10 days after being retained— 

z And I might say before he appears in this matter. 

? A similar affidavit is required by other agencies. 

" In a footnote to this statement the committee pointed out the 

. precision with which the Commission rule referred to above has been 

n adopted when it said : 

h In the regulation the Commission, with acute perception of the problem, 

Oo elaborates on the meaning of “particular matter” in recognition of the fact that 

\: issues change in some matter so that a blanket probibition would be unfair. 
Where issues change and representation is sought, a 2-year limitation is sub- 

n stituted for the permanent ban. 

tS ote , ores} 

Perhaps the most significant aspect of the Commission’s conduct 

a regulation is the use of the requirement of disclosure to prevent pos- 
sible conflict. Employees having a personal interest in a matter 
because of past associations or ownership of securities upon being 

~ assigned to the matter are required to report the matter to their 
superiors and are then relieved of their assignment or if, for some 

al reason, they are not relieved, they are required to report the matter 

ly in writing tothe Director of Personnel. 

cy They are also required to report negotiations for private employ- 

ny ment with persons with whom they are transacting business. 

1, Require each professional employee on entering on duty to fa- 
ve miliarize himself and sign a receipt for the agency's codes of ethics 
I. and rules of conduct and the code of ethics of his profession. 
he And this would apply equally well as far as the rules of conduct are 
cy concerned in the agency’s code of ethics for the nonprofessional staff 
on member. , 

x 2. Require every member and staff employee who leaves to accept 
» V 


pri ivatee mployme nt to file a statement prior to his resign: ition setting 
forth the history of his negotiations for employment and such matters 
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that have come before him or been handled by him involving his 
prospective employer. 

3. Require every member and staff employee on entering on duty 
to file with the agency a full statement of any of his interests or assets 
which might be affected by the activities of the regulatory agency. 

The integrity of the administrative process can be maintained by 
the active watchfulness of the Congress, the Executive and the agen- 
cies themselves. Full disclosure at the gency level in the form of 
voluntary reporting pursuant to agency rules is an extremely effective 
weapon against the improper influence peddler. No statute or code 
can invariably ¢ ‘atch every minnow in the stream, but I am convinced 
that there is a lot that all of us can do to insure the basic integrity 
of these vitally important agencies that we serve and you oversee. 

Thank you, Mr. Chairman. 

The Cuarrman. Thank you very much, Mr. Meeker. 

Professor Byse ? 


STATEMENT OF CLARK BYSE, HARVARD UNIVERSITY LAW 
SCHOOL 


Mr. Byse. Mr. Chairman, I received my legal education at the 
University of Wisconsin, and Columbia University. 

I had a very very brief period of private practice in the actual, not 
mythical city of Oshkosh in Wisconsin. 

I later served in the legal departments of the Securities and Ex- 
change Commission, Board of Economic Warfare, and the Depart- 
ment of Commerce. 

I also had a period in the United States Navy, not in legal service. 

I have taught the law schools of the University of Iowa and of the 
University of Pennsylvania, and am now professor of law at the 
Harvard Law School. 

In reciting these facts of my law school experiences, I cannot help 
but recall that one of my deans at one of those schools who, of course, 
sir, shall remain nameless, probably would have enjoyed himself at 
these 2 days. 

He did, sir, enjoy talking. 

As a matter of fact, when he was wedding his wife, and his wife 
tells the story, and I am sure it is accurate, ‘he was putting the ring 
on, and he got a little mixed up, and instead of endowing her with 
his worldly “goods, he said: “I thee endow with my goodly words.” 

It seems to me, sir, that my statement here would come within that 
category that it is a little long for the 15 minutes alloted. [Laughter.] 

I realize there is ample precedent for deviation from that limita- 
tion, but I shall try 

Mr. Meeker. Thank you. 

Mr. Bysr. You are very welcome, sir. 

But I shall try to do a little better. 

So I should like to suggest, if I may, Mr. Chairman, that I would 
give a copy of my statement to the reporter. 

I am not going to do what Mr. Gatchell did, and then sort of waive 
my rights here. 

‘I do not know whether everyone reads these things that go in that 
way, but I would like, in true professional fashion—I have some foot- 
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notes, you see, and I do not think it would help very much if I were to 
read them to you this afternoon. 

The Cuamman. Very well; your statement will be included in the 
record in its entirety, and you may proceed just as you desire. 

Mr. Byse. Thank you very much, Mr. Chairman. 

Now, the happiest solution to the problem of improper measures 
in the administrative process is to have administrators of integrity 
and courage. 

But, as Madison so well said, “If men were angels no government 
would be necessary.” 

Certainly the work of this subcommittee has provided ample proof 
that in some areas of the Federal Government, at least, angelic ethical 
policies are sadly lacking. 

The derelictions which have been disclosed by the work of this com- 
mittee have understandably, in my opinion, caused the subcommittee 
to direct its attention to procedures which would cope with the prob- 
lem of improper pressures. 

This effort surely is commendable. But the endeavor to evolve pro- 
cedures should not be permitted to obscure the vital importance of 
personnel, a matter which has been referred to by previous speakers. 

I should like to make three brief comments concerning that phase of 
the problem. 

First—it is an affirmative comment—it seems to me that the execu- 
tive and congressional branches of Government must do whatever 
they can to make Government service attractive so that people of abil- 
ity and honor will be glad to enter the service. 

I refer not only to the matter of compensation, but to a matter which 
seems to me, in my dealings with young law students over the past 10 
years, is of considerable significance. 

As far as I can see, a young lawyer who now is deciding what his 
activity shall be in life, probably will rule out Government service as 
a permanent career. I am assuming he has ability and integrity. 

If he goes into Government service, he can look forward to rising 
up to a section chief, a branch chief; he might be assistant general 
counsel, possibly associate general counsel, and we have some indica- 
ions here today, rarely a general counsel. 

But, hardly at all can he aspire to be at the top, a member of the 
top board or commission. 

Although there are exceptions, unlike comparable private employ- 
ments in large corporations or law firms, the top positions of responsi- 
bility and power usually are foreclosed. 

The result is that young men of this type often do not enter the 
service, and of those who do, a very great percentage leave after a 
few years of service. 

This seems to me to be a problem which has obvious relationship 
to integrity in Government service, and one which deserves more 
serious consideration than it has received. 

Secondly, I have not made a study of the manner in which the 
executive branch of Government decides whom to recommend to 
agency posts nor of the manner in which the cognizant Senate com- 
mittees discharge their responsibilities to recommend or to refuse to 
recommend confirmation by the Senate. 
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It is my impression, however, that neither of the two, neither the 4 
Executive nor the Senate has been shown to be seriously concerned 
with the quality of a person selected to serve on the various Federal 0! 
administrative agencies. gor 

I may be wrong on this, Mr. Chairman, but it does seem to me to be ire 
a matter deserving of some consideration. 

Maybe the Executive and the Senate, concerned with sputniks, or ¢ 
peace, war, atomic energy, budgets, do not have time for these rather ] 
unimportant tasks. 

But when they appoint judges, we do have some outside intercession ing 
in the form of an ABA—I do not know that the ABA is necessarily 
the best. 

I am glad to see that there is a step along that line with respect to ma 
the appointment of administrative officials. 

But the point we should pay more attention to is the people we 
appoint to these agencies, to { 

Finally, as a warning of that, as Mr. Meeker made the point on | 
page 6 of his paper, measures adopted to cope with improper pres- 
sures should not surround the Government service with so many 
snares, snags, and spring-guns that only the unwary can be recruited. 

Improper pressures flourish where the range of discretion is great, 
where the administrative action relates to exceedingly valuable apy 
interests. cor] 

I suppose I should have given warning; I skipped that page, Mr. V 
Benjamin. I am over on page 3 now. | Laughter. | be « 

Where the acts of the official in question are not subject to ap- dan 
propriate internal or external controls, improper pressures flourish or e 
in that situation, pap 

We have these things: You have got a danger with respect thereto. J 
Now, if Congress wants to prevent improper pressures as I am sure tion 
they do, it might well give consideration to the question of whether bilit 
many of the matters it has committed to the board, indefinable, opel 
amorphous, never-ending discretion of administrators might have N 
been more appropriately left to the impersonal forces of competition. of i 

This is a thesis of Senator Douglas. shal] 

I have here a couple of paragraphs, which I think make good read- the | 
ing, but in the interests of bettering Mr. Meeker’s time, I shall pass phe 
now, Mr, Benjamin, down to the bottom of page 3. denc 

Senator Douglas has said briefly that you hadn’t ought to give so of u 
many subsidies. He said that you ought to let the forces of compe- deci: 
tion work. But then he went on, realist that he is, that he did not 
think we are going to return to laissez faire, and certainly there is 
nothing in the history of the country during the 6 years since he thes 
wrote that to suggest that the role of Government will lessen. TI 

But I believe Congress should recognize that the more valuable 
the prize, the lesser the range of discretion, the greater the danger of 
improper measures. If sound governmental policy requires gov- that 
ernmental largesse, then Congress should consider whether the object Tl 
of that largesse and the amounts could not be determined by automatic doul 
criteria rather than by administrative application of a broad priat 
standard. have 

Take, for example, TV licensing. A TY license is worth millions Bu 
of dollars. The administrative agency dispensing this bonanza that 
operates under the broadest type of congressional direction. then 
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The agency is told to grant an application if “public convenience, 
interest, or necessity w ill be served threby.” Now, it is true that the 
Commission over the years has developed a number of criteria to 
govern its exercise of this broad grant of power. But the criteria 
are so general and numerous that it is often difficult to determine 
whether Commission action is the product of reasoned deliberation 
or of caprice. 

I raise the question, would it not have been preferable if Congress 
had established some basic criteria concerning competence, concern- 
ing diversification of mass communication media, and monopoly, and 
then said, “We will give these licenses to those who bid the highest” ? 

We wouldn’t have, whatever the evils of that proposal, Mr. *Chair- 
man, and there may be evils, we would not have had the problem of 
improper measures. 

I believe that the goal of the Congress should be to limit discretion 
to the narrowest legitimate limits, particularly when the legislation 
authorizes distribution of a bonanza or contemplates the substitution 
of an administrative decision for a decision which would otherwise 
be determined by the forces of competition. 

If, as often will be the case, it is impossible to draft reasonably 
definite standards when the legislation is first enacted, Congress can 
appropriately later survey the administrative experience and in- 
corporate the criteria thus developed in amendatory legislation. 

Where broad discretion concerning major economic matters must 
be conferred on the administrator, Congress should anticipate the 
danger of improper pressures and provide for appropriate internal 
or external controls, many of which have been discussed in previous 
papers. 

Judicial or administrative review, insistence upon written explana- 
tions of actions taken, full publicity, definite allocations of responsi- 
bility, spot checks, rotation of field officers, and similar measures can 
operate to limit improper pressures. 

Now, one device which is very often used to cope with the problem 

of improper pressures is to require that the administrative decision 
shall be made after a hearing, and based on the evidence adduced at 
the hearing. My colleague, Prof. Lon Fuller, who is a legal philoso- 
pher or a jurisprude, whichever you prefer he teaches jurispru- 
dence—has raised a fundamental question about the appropriateness 
of using the device of adjudication to make what he calls managerial 
decisions, and it is not only the reaction of a philosopher. 

A recent study of ethical problems of lawyers appearing before 
administrative agencies indicates that a number of practitioners feel 
the same way. 

The study reports that many lawyers believe that the benefits which 
an agency secures by drawing on the prestige of the judicial process 
are overbalanced by the harm caused by the development of a feeling 
that the judicial process is itself at fault. 

The relevance of this to our problem is that to the extent that these 
doubts are justified, the device of adjudication may not be an appro- 
priate one, and then other measures to limit improper pressures will 
have to be evolved. 

But if the adjudicative form is utilized—that is, if Congress says 
that the decision shall be based on evidence adduced at a hearing— 
then I can see no reason why the ethical standards applicable to 
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judges and to lawyers in court proceedings should not be applied to 
the administrative judge and the counsel who appears before him. 

Canon 17 of the Canons of Judicial Ethics of the American Bar 
Association is very explicit : 

A judge should not permit private interviews, arguments, or communications 
designed to influence his judicial action, where interests to be affected thereby 
are not represented before him, except in cases where provision is made by law 
for ex parte application. 

That is clear. 

Canons 3 and 23 of Professional Ethics—this is as to the lawyers, 
the other one was as to the judge—are equally clear: 

A lawyer should not communicate or argue privately with the judge as to the 


merits of a pending case, and he deserves rebuke and denunciation for any device 
or attempt to gain from a judge special personal consideration or favor. 


No. 23 is as follows 


A lawyer must never converse privately with jurors about the case; and both 
before and during the trial he should avoid communicating with them, even as 
to matters foreign to the cause. 

Mr. Chairman, the fact that administrative agencies exercise legis- 
lative, prosecutory, investigative, and administrative functions, as 
well as adjudicative, complicates the problem, I would readily admit. 

But it does not, in my judgment, in any way make it insoluble. 

If Congress has said, “You decide this on the record,” then it seems 
to me you should decide it on the record free of ex parte representa- 
tions. | 

It is my thought that ethical standards in adjudications similar to 
those which I have just read might appropriately be established by 
Congress, and that those standards could be enforced by a requirement 
that administrative officials who are approached off the record must 
make a full disclosure to the other parties to the proceedings, that 
they must enter the details of the off-the-record intercession in the 
administrative record, and that they should inform the Department 
of Justice, which I note coincides with the Attorney General’s diree- 
tion in the memorandum just quoted to us by Mr. Meeker, and also 
the appropriate professional disciplinary committee. 

I believe there should be provision for suspension or dismissal of 
any Government official who fails so to report, and likewise suspension 
or dismissal to any governmental official, and those of you who are 
reading this, you might note I change now, who wilfully particip: ated 
in an off-the-record intercession. Before I had “who was a party,” 
and that was rather ambiguous. 

On page 7 I say that similarly strict sanctions should be imposed on 
the lawyer or other representative who committed the transgression, 
and on the party on whose behalf he acted. 

The lawyers’ privilege to practice should be suspended or revoked, 
and the party should be disqualified from receiving the license, subsidy, 
or other object sought from the agency. 

In the words of Judge Soper, talking about a lawyer who sought 
intercession with a judge: 

The attorney who attempts by personal influence to control a judge or jury 
in their decision in a pending case, or who merely holds himself out as able to do 


so, whether or not he actually makes the attempt, and whether or not he suc- 
ceeds or fails in the attempt, in short, an apostate lawyer, who is false to the 
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lawyers’ creed that justice shall be undefiled, is ejected from the courts, and as 
a lawyer ceases to exist. 


The client who with evil intent employs such an agent fares no better. To him 
also the doors of the courts are closed. From the moment that he ceases to 
depend upon the justice of his case and seeks discriminatory and favored treat- 
ment, he becomes a corrupter of the Government itself and is fortunate if he 
loses no more than the rights he seeks to obtain. 

Mr. Wotverton. Could you document that, when and where Judge 
Soper said that ? 

Mr. Byse. That is 169 Federal 2d 541, the third circuit. 

Mr. Wotverton. Page what? 

Mr. Bysr. 169 Federal 2d at page 541. 

Mr. Wuui1aMs. It is in the footnote. 

Mr. Wotverrton. I had not seen it. 

Mr. Byse. I believe, therefore, that coping with improper activities, 
ex parte activities, in adjudicative proceedings should not be too 
difficult. 

Far more troublesome is the problem of improper pressures in the 
other activities of administrative agencies. 

Administrators make rules, conduct investigations, grant subsidies 
and negotiate contracts, purchase goods, make loans, etc., etc. 

The conflict-of-interest statutes to which Mr. Meeker has referred, 
contained in titles 5 and 18 of the United States Code, deal with some 
of the more overt derelictions. But they do not cover many of the 
subtle and dangerous forms of influence that fall short of bribery or 
real conflict of interest; and the question, the difficult question, is how 
shall we cope with the subtle and dangerous forms of influence. 

If one seeks an answer in the canons of professional ethics, he will 
find that canon 26 deals with the problem. It is set forth at page 8 of 
the memorandum. 

Mr. Horsky, a Washington lawyer here, has subjected this canon to a 
quite critical analysis. His conclusion, one with which I would 
concur, 1s: 

The canon is so all-inclusive in scope and so vague in standard as to be largely 
unworkable. 

So the lawyer who really wants advice, he cannot get it from the 
canons of professional ethics. Well, where can he turn? Perhaps the 
most fruitful sources of enlightment and stimulation are the hearings 
and report of the Special Subcommittee on the Establishment of a 
Commission on Ethics, in Government, 82d Congress, Ist session, the 
Fulbright amendment, Senator Douglas being chairman. 

These documents contain a wealth of information, suggestion, and 
recommendation. I do not want to wade through the hearings. I 
would suggest that you might read the little volume, it is about 100 
pages, written by its chairman, Senator Douglas. 

Chapter 2: Ethical Problems of Administrators—is particularly 
relevant, and there Senator Douglas discusses some of the usual ways 
in which improper pressures may be brought to bear: Gifts, enter- 
tainment, the fact that you are loyal to your past employment, the lure 
of subsequent employment; using public employment as a means of 
making money in a private business; and the practice of, I quote, “of 
leading members of the Government to resign and then almost im- 
mediately appear as well-paid legal representatives of private agen- 
cies which are doing business with the Government.” 
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These, it seems to me, are difficult problems to deal with, and I com- 
mand particularly Mr. Meeker’s statement, pages 5 and 6, and pages 
13 and 14, where he deals with this problem. 

It seems to me that the SEC Code requiring disclosure makes a 
great deal of sense. I had thought at the time I wrote this paper, and 
I think I will stick with the thought, that it is desirable to enact a 
congressional code of ethics. 

This has been challeneged by Mr. Meeker, and I may be wrong 
but this is the way I felt a few days ago, and so I would suggest ths at 
a consideration be given to the adoption of a congressional code of 
ethics. 

I believe the ABA canons ought to be revised, and to the extent 
that they are not already incorporated in ethical standards for other 
professions, accountants, and engineers, that also should be done. But 
I do not believe that integrity in the administrative process will be 
assured merely by enactment of an ethical code. 

Any ethical code will necessarily be couched in general terms, and 
probably or at least there is the danger that it w rill deal primarily 
with abuses that have occurred in the past. 

So there is a danger that unless provision is made for enforcement, 
the code will soon become mer ely an expression of pious hope. 

I suggest, therefore, that the Department of Justice be given the 
responsibility of enforcing the code, and while it certainly is inappro- 
priate to suggest establishment of another commission or committee, 
I risk that impropriety. I think that it would be desirable to estab- 
lish a commission on ethical standards, and that this commission 
would adjudge alleged violations of the code, would render advisory 
opinions concerning ethical questions submitted to it. 

It would promulgate interpretive rulings; it would recommend 
amendments and additions to the code. This proposal derives, in part, 
from the statute enacted in New York in 1954. 

Finally, I think it appropriate to emphasize that integrity in the 
administrative process is but one facet of the larger pr oblem of in- 
tegrity in government. 

Legislators as well as administrators are part of the governmental 
process. 

Senator Neuberger has recently asked who polices the policeman— 
Congress ? 

Prof. Frank Newman has made the point as follows: 

The truth is that if we really care about the impact of dollars on democracy, 
these borderline moralities involving bureaucrats are small potatoes. The big 
money and the big influencings are exemplified not by a mink coat, but by the 
$2,500 gift to Senator Francis Case’s campaign fund. We must encourage 
modernized bribery laws and improved conflict-of-interest prohibitions, but much 
more do we need some immediate revisions of the statutes that are supposed to 
govern campaign moneys and expenditures for lobbying. 

Mr. Chairman, I can think of no more appropriate way of closing 
this statement than to invite your attention to the concluding para- 
graphs by one of the wisest and most perceptive of all the students of 
the administrative process, my colleague, Prof. Louis Jaffe. 

The title of his paper is, “T he Scandal in TV Licensing,” and it ap- 

eared in the September 1957 issue of Harper’s magazine, some time 

efore the publicized activities of the predecessor General Counsel. 
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Its concluding paragraphs are: 


Though Congress has been notably weak during the past few years in pro- 
viding policy guides, strong administration would have in some measure filled 
the void. But in our administrative, as in our legislative, life, compromise, 
camaraderie, and trafficking are eating away at the fabric of the legal structure. 
This is a massive trend and can be fought only if there is a public opinion aware 
of this threat to effective government. 

The challenge is a tremendous one. In our present context it will require an 
unwonted discipline and restraint in many quarters. We must reestablish the 
notion that commissioners when they have a case before them are quasi-judicial 
officers. Congressmen, high officials of the administration, and party politicos 
must refuse to approach commissioners. The commissioners in their turn must 
close their doors and ears to everything except the record made openly before 
them. A litigant would not dare procure his Congressman to intercede with a 
judge. We must establish a tradition which makes the show of influence equally 
unthinkable in an administrative proceeding. It would be an important step in 
the building of such a tradition for Congress by statute to give authoritative ex- 
pression to these principles. 


The Cuarrman. Thank you very much, Mr. Byse. 
(The prepared statement of Mr. Byse follows :) 


REMARKS OF PrRoF. CLARK BYSE, HARVARD UNIVERSITY LAW ScHOoOoL 


Topic 4. How Can Improper Pressures Be Best Dealt With? 


I 


The happiest solution to the problem of improper pressures in the administra- 
tive process is to have administrators of integrity and courage. But as Madison 
said, “If men were angels no government would be necessary,” and the work of 
this subcommittee has provided ample proof that in some areas of the Federal 
Government, at least, angelic ethical qualities are sadly lacking. The derelic- 
tions disclosed understandably have caused the subcommittee to direct its atten- 
tion to procedures which might prevent or minimize improper pressures. This 
effort surely is commendable. But the endeavor to evolve procedures should not 
be permitted to obscure the vital importance of personnel. Three points deserve 
mention. 

First, the congressional and executive branches of the Government should take 
every reasonable step to make it possible to recruit persons of ability and honor 
into Government service. This means that Government service must be made 
attractive to men of integrity and ability. I refer not only to compensation but 
to a factor of possibly greater importance. As it is now, an idealistic and able 
young man who enters the Government’s legal service cannot reasonably expect 
to work his way up the ladder to membership on the commission or board by 
which he is employed. He can reasonably expect to become a section or branch 
chief. He may become an assistant general counsel, possibly associate general 
counsel, and more rarely, general counsel. Although there are exceptions, unlike 
comparable private employments in large corporations or law firms, the top 
positions of responsibility and power usually are foreclosed. The result is that 
many young men do not enter Government service and of those who do a sizable 
percentage leave after a few years. This surely is a matter that deserves serious 
consideration and one which has an obvious relation to the problem of improper 
pressures. 

Second, I have not made a study of the manner in which the executive branch 
has selected administrative officials nor of the way in which the cognizant Senate 
committees have discharged their duties to recommend or refuse to recommend 
Senate confirmation of the nominee. It is my impression, however, that neither 
the Executive nor the Senate has been shown to be seriously concerned with 
the quality of the persons selected to serve on the various Federal administrative 
agencies. This may be understandable in the light of the ever increasing respon- 
sibilities both have been required to assume, and of course there are significant 
exceptions. Again this is a matter which bears directly on the problem of 
improper pressures and which has not been given the attention it deserves. 
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Third is the caveat that measures adopted to cope with improper pressures 
should not “surround the Government service with so many snares, snags, and 
spring-guns that only the unwary can be recruited.”* For example, there is a 
danger that an employee or head of an administrative agency who resigns and 
thereafter represents clients before the agency will exercise improper influence 
on his former associates and colleagues. It has been suggested that this evil 
should be met by prohibiting high Government officials and employees from 
appearing before the agency for a period of 2 years after resignation. I believe 
that this is too broad a measure, that adopting it might deter able and honorable 
persons from entering Government service, and that vigorous enforcement of 
canon 36 of the Canons of Professional Ethics would be sufficient in most cases.’ 
Whether or not I am correct in my judgment on this particular problem is not 
vital. The point is that in our efforts to cope with improper influences, we 
should not impose so many limitations that recruitment of able and honorable 
Government servants is unduly impeded. 


II 


Improper pressures flourish where the range of discretion is great, where the 
administrative action relates to exceedingly valuable interests, and where the 
acts of the official in question are not subject to appropriate internal or external 
controls. If Congress wishes to prevent or reduce improper pressures, it might 
well consider whether many of the matters it has committed to the discretion of 
administrators might not more appropriately be controlled by the forces of 
competition. Senator Paul H. Douglas has expressed the opinion: 

“When prices are fixed for an industry, the lobbyists will flock to the National 
Capital. When the Government determines which firms are to receive steel, 
aluminum, or copper, expediters and ‘fixers’ will spring up like the dragon’s teeth 
which Cadmus was reputed to have sown. When the Government decides which 
firms are to enter an industry, as it now necessarily does in the case of radio, 
television, and the airlines, it is certain that pressure and influence will be 
applied by the groups which wish to get the favored positions. When the Govern- 
ment makes loans, there will be concerns which will hire men with infiuence to 
obtain them. When it pays subsidies, the ranks of the Government agencies will 
be permeated by the secret agents of those who are subsidized. 

“In short, where economic decisions are made by the people and parties who 
administer the Government, the decisions will not be on the lofty and abstract 
grounds which are somewhat naively assumed by many economists who favor 
pervasive and far-reaching economic controls. * * * [I]nstead * * * the crucial 
decisions will commonly be made in an atmosphere of pressure, influence, 
favoritism, improper deals, and corruption.” * 

But Senator Douglas does not anticipate a return to laissez faire, and cer- 
tainly there is nothing in the history of the country during the 6 years since he 
wrote to suggest that the role of Government will lessen. Congress should, 
howeever, recognize that the more valuable the prize and the broader the range 
of discretion, the greater the danger of improper pressures. If sound policy 
requires governmental largess, Congress should consider whether its objects 
and the amounts could not be determined by automatic criteria rather than by 
administrative application of an amorphous standard. 

Consider, for example, TV licensing. A TV license in some areas often is 
worth millions of dollars. The administrative agency dispensing this bonanza 
operates under the broadest type of congressional direction. The agency is told 
to grant an application if public convenience, interest, or necessity will be served. 
It is true that the Commission has developed a number of criteria to govern its 
exercise of this broad grant of power. But the criteria are so general and 
numerous that it is often difficult to determine whether Commission action is the 
product of reasoned deliberation or of caprice. Would it not have been better 
if Congress had established some basic criteria concerning competence, diversifi- 
cation of mass communication media, and monopoly, and then had provided that 
the licenses should go to the highest bidder? 


1 McElwain and Vorenberg, The Federal Conflict of Interest Statutes, 65 Harvard Law 
Review 955 (1951). 

?7Canon 36 provides: “A lawyer should not accept employment as an advocate in any 
matter upon the merits of which he has previously acted in a judicial capacity. A 
lawyer, having once held public office or having been in the public employ, should not, after 
his retirement, accept employment in connection with any matter which he has investi- 
gated or passed upon while in such office or employ.” 


3 Douglas, Ethics in Government 33 (1952). 
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There may be drawbacks to this suggestion in the TV area, and the device of 
automatic criteria perhaps cannot be widely adopted. But certainly the goal 
should be to limit discretion to the narrowest legitimate limits, particularly 
when the legislation authorizes distribution of a bonanza or contemplates the 
substitution of an administrative decision for a decision which would otherwise 
be determined by the forces of competition. Unfortunately, Congress has not 
always conformed to this precept. 

If. as may often be the case, it is impossible to draft reasonably definite 
standards when the legislation is first enacted, Congress might later survey 
the administrative experience and incorporate the criteria thus developed in 
amendatory legislation. 

Where broad discretion concerning major economic matters must be conferred 
on the administrator, Congress should anticipate the danger of improper pressure 
and provide for appropriate internal or external controls. Judicial or adminis- 
trative review, insistence on written explanations of actions taken, full publicity, 
definite allocations of responsibility and lines of authority, spot checks, rotation 
of field officers, and similar measures can operate to limit improper pressures. 


IIl 


A customary device for limiting improper pressures is to require that the 
administrative decision be made after a hearing and be based on the evidence 
adduced at the hearing. My colleague, Prof. Lon L. Fuller, who teaches juris- 
prudence, questions whether this form or device of adjudication is appropriate 
for reaching what he terms “managerial” decisions, and a recent study of 
ethical problems of lawyers appearing before administrative agencies indicates 
that a number of practitioners share his doubts. The study reports that many 
lawyers believe that the benefits which an agency secures by drawing on the 
prestige of the judicial process are overbalanced by the harm caused by the 
development of a feeling that the judicial process itself is at fault. The rele- 
vance of this to our problem is that to the extent that these doubts are justified, 
the device of adjudication may not be available, and other measures to limit 
improper pressures may have to be evolved. 

But if the adjudicative form is utilized, that is, if Congress directs that the 
decision shall be based on evidence adduced at a hearing, then I can see no 
reason why the ethical standards applicable to judges and to lawyers in court 
proceedings should not be applied to the administrative judge and the counsel 
who appears before him. 

Canon 17 of the canons of judicial ethics of the American Bar Association is 
very explicit: 

“A judge should not permit private interviews, arguments or communications 
designed to influence his judicial action, where interests to be affected thereby 


are not represented before him, except in cases where provision is made by law 
for ex parte application. * * *,.”* 


Canons 3 and 23 of the ABA canons of professional ethics are equally clear: 

“3. * * * A lawyer should not communicate or argue privately with the judge 
as to the merits of a pending case, and he deserves rebuke and denunciation for 
any device or attempt to gain from a judge special personal consideration or 
favor. * * * 

“23. * * * A lawyer must never converse privately with jurors about the 
case; and both before and during the trial he should avoid communicating with 
them, even as to matters foreign to the cause.” 

The fact that administrative agencies exercise legislative, prosecutory, investi- 
gative, and administrative—as well as adjudicative functions complicates the 
problem, but does not make it insoluble. 

I believe that ethical standards in adjudication similar to those quoted above 
should be established by Congress and that those standards should be enforced 
by requiring administrative officials who are approached off the record to make 


Other canons emphasize the responsibility of the judge to ‘maintain a standard of 
personal behavior which is “beyond reproach” (canon 4) to refrain from all relations 
which ‘‘would normally tend to arouse the suspicion that such relations warp or bias his 
judgment, or prevent his impartial attitude of mind in the administration of his judicial 
duties” (canon 26), to refuse to accept “any presents or favors from litigants or from 
lawyers practicing before him or from others whose interests are likely to be submitted 
to him for judgment” (canon 32), and to take particular care “to avoid such action as 
may reasonably tend to awaken the suspicion that his social or business relations or 
friendships constitute an element in influencing his judicial conduct” in pending or pro- 
spective litigation (canon 33). 
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a full disclosure to the other parties to the proceedings, to enter the details of 
the off-the-record intercession in the administrative record, and to inform the 
Department of Justice and the appropriate professional disciplinary committee. 
There should also be provision for suspension or dismissal of any Government 
official who failed so to report or who wilfully participated in an off-the-record 
intercession. 

Similarly strict sanctions should be imposed on the lawyer (or other repre- 
sentative) who committed the transgression and on the party on whose behalf 
he acted. The lawyer’s privilege to practice before the agency should be sus- 
pended or revoked and the party should be disqualified from receiving the 
license, subsidy, or other object sought from the agency. In the words of Judge 
Soper, 

“The attorney who attempts by personal influence to control a judge or jury in 
their decision in a pending case, or who merely holds himself out as able to do 
so, whether or not he actually makes the attempt, and whether or not he succeeds 
or fails in the attempt, in short, an apostate lawyer, who is false to the lawyers’ 
creed that justice shall be undefiled, is ejected from the courts, and as a lawyer 
ceases to exist. * * * 

“The client who with evil intent employs such an agent fares no better * * *. 
To him also the doors of the courts are closed. From the moment that he ceases 
to depend upon the justice of his case and seeks discriminatory and favored treat- 
ment, he becomes a corrupter of the Government itself and is fortunate if he 
loses no more than the rights he seeks to obtain.” ° 


IV 


Coping with improper practices in adjudicative proceedings thus should not 
be very difficult. Far more troublesome is the problem of improper pressures in 
nonadjudicative activities. Administrators make rules, conduct investigations, 
and engage in a host of managerial or administrative functions—granting sub- 
sidies, negotiating and renegotiating contracts, purchasing goods for stockpiling 
or other purposes, making loans, granting special permissions or exemptions. 
The conflict-of-interest statutes contained in titles 5 and 18 of the United States 
Code deal with some of the more overt derelictions but “do not cover many of the 
subtle and dangerous sorts of influence that fall short of actual bribery or real 
conflict of interest.” ° The question thus is how shall these subtle and dangerous 
sorts of influence be handled ? 

If one seeks an answer in the canons of professional ethics, he will find that 
canon 26 deals with professional advocacy other than before courts, as follows: 

“A lawyer openly, and in his true character may render professional services 
before legislative or other bodies, regarding proposed legislation and in advocacy 
of claims before departments of Government, upon the same principles of ethics 
which justify his appearance before the courts; but it is unprofessional for a 
lawyer so engaged to conceal his attorneyship, or to employ secret personal 
solicitations, or to use means other than those addressed to the reason and 
understanding, to influence action.” 

Mr. Charles Horsky, of the Washington, D. C., bar has subjected this canon 
to a discerning analysis. His conclusion is that “the canon is so all-inclusive 
in scope and so vague in standard as to be largely unworkable.” * 

Since the canons provide little or no help, assistance must be sought elsewhere. 
Perhaps the most fruitful sources of enlightenment and stimulation are the hear- 
ings and report of the Special Subcommittee on the Establishment of a Commis- 


5 Root Refining Co. y. Universal Oil Products Co., 169 F. 2d 514, 541 (3d Cir. 1948). 

6 McElwain and Vorenberg, the Federal Conflict of Interest Statutes, 65 Harvard Law 
Review 955 (1952). 

7 Horsky, The Washington Lawyer, p. 105 (1952). His discussion reads as follows: 
“What is the significance of the phrase in the first section of the canon that the lawyer 
may render professional services ‘before legislative * * * bodies’? Does the reference to 
‘bodies’ mean to exclude all contact with the individual Member of Congress? To state 
the extreme case, does it mean that a client cannot with propriety request his Washington 
lawyer to accompany him in his attempt to persuade his own Congressman or Senator 
to introduce a bill which he has drafted? And does it mean that only at the risk of being 
accused of unprofessional conduct may a Washington lawyer visit an individual Member 
of Congress for discussion of the merits of a bill? 

“We get no help from the second ‘thou shalt not’ section of the canon. Its clauses are 
in the disjunctive, and there is an unqualified ban on ‘secret personal solicitations.’ Does 
‘secret’ mean to prohibit everything except appearances before committees? Specifically, 
does it prohibit a discussion with a Member of Congress in his office, at which the lawyer 
attempts to persuade him by reasoned arguments? Does the word ‘personal’ in the phrase 
‘secret personal solicitations’ mean that it bans only those nonpublic contracts where 
personal influence or favors, and not the merits, are the basis of the appeal? 
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sion on Ethics in Government, 82d Congress, 1st session, 1951. These documents 
contain a wealth of information, suggestion, and recommendation. One who is 
reluctant to wade through the many pages of the hearings and report would do 
well to peruse the small volume, Ethics in Government, written by the chairman 
of the subcommittee, Senator Paul H. Douglas. Chapter 2: Ethical Problems of 
Administrators, is particularly relevant, and in my opinion is required reading 
for anyone who is seriously concerned with the problem of improper pressures 
in the administrative process. Senator Douglas there discusses half a dozen 
ways in which integrity is undermined: gifts, entertainment, the loyalties, and 
ties of past employment, the lure of subsequent employment, using public em- 
ployment as a means of making money in a private business, and “the practice 
of leading members of the Government to resign and then almost immediately 
uppear as Well-paid legal representatives of private agencies which are doing 
business with the Government.” * 

Although I do not agree with all that the subcommittee recommended, it seems 
to me that its proposal that a Code of Ethical Proprieties be enacted is sound. 
I believe also that the ABA Canons of Professional Ethics should be revised to 
provide clearer guidance to lawyers, and that other professional groups such 
as accountants and engineers should, to the extent that they have not already 
done so, establish appropriate ethical standards to guide their members in their 
dealings with Federal administrative agencies. 

But I do not believe that integrity in the administrative process will be 
assured merely by enactment of an ethical code. Any ethical code will neces- 
sarily be couched in general terms and probably will deal primarily with abuses 
that have occurred in the past. There is also a danger that unless provision is 
made for enforcement, the code will soon become merely an expression of pious 
hope. I suggest, therefore, that the Department of Justice be given the respon- 
sibility of enforcing the code, and, further, that a committee or commission on 
ethical standards be established and directed to: (@) adjudge alleged violations 
of the code, (0) render advisory opinions concerning ethical questions submitted 
to it, (¢) promulgate interpretative rulings, and (d) recommend amendments 
and additions to the code. This proposal derives in part from a statute enacted 
by the State of New York in 1954. 

y 


Finally, I think it proper to emphasize the fact that integrity in the adminis- 
trative process is but one facet of the larger problem of integrity in Govern- 
ment. Legislators as well as administrators are part of the governmental 
process. As Senator Neuberger has well asked, “Who Polices the Policemen 
(Congress) 7”, The New York Times magazine, February 22, 1958, page 18. And 
Prof. Frank Newman has made the point with his customary incisiveness : 

“The truth is that if we really care about the impact of dollars on democracy, 
these borderline moralities involving bureaucrats are small potatoes. The big 
money and the big influencings are exemplified not by a ming coat, but by the 
$2,500 gift to Senator Francis Case’s campaign fund. We must encourage moder- 
nized bribery laws and improved conflict-of-interest prohibitions, but much more 
de we nede some immediate revisions of the statutes that are supposed to govern 
campaign moneys and expenditures for lobbying.” * 

I also suggest that there is much which is worthy of consideration in the report 
of the Aviation Committee on Political Influence and the Civil Aeronautics Board, 
udministrative law section of the American Bar Association, 9 Administrative 
Law Bulletin 204 (1957), dealing with activities of Members of Congress in CAB 
proceedings. 

I can think of no more appropriate way of closing this statement than to invite 
your attention to the concluding paragraphs of a paper by one of the wisest and 
most perceptive of all the students of the administrative process, my colleague 
Prof. Louis L. Jaffe. The title of the paper is “The Scandal in TV Licensing,” it 
appears in the September 1957, issue of Harper’s magazine, and its concluding 
paragraphs are: 

“Though Congress has been notably weak during the past few years in providing 
policy guides, strong administration would have in some measure filed the void. 
But in our administrative, as in our legislative life, compromise, camaraderie, and 
trafficking are eating away at the fabric of the legal structure. This is a massive 






8 Douglas, Ethies in Government, p. 55 (1952). 
* Newman, the Supreme Court, Congressional Investimations, and Influence Peddling, 
(Footnotes omitted.) 
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trend and can be fought only if there is a public opinion aware of this threat 
to effective government. 

“The challenge is a tremendous one. In our present context it will require 
an unwonted discipline and restraint in many quarters. We must reestablish 
the notion that commissioners when they have a case before them are quasi- 
judicial officers. Congressmen, high officials of the administration, and party 
politicos must refuse to approach commissioners. The commissioners in their 
turn must close their doors and ears to everything except the record made 
openly before them. A litigant would not dare procure his Congressman to 
interced with a judge. We must establish a tradition which makes the show of 
influence equally unthinkable in an administrative proceeding. It would be an 
important step in the building of such a tradition for Congress by statute to give 
authoritative expression to these principles.” 


The Cuarrman. Now, Mr. Miller? 


STATEMENT OF ARTHUR S. MILLER, EMORY UNIVERSITY LAW 
SCHOOL 


Mr. Mitier. Thank you, Mr. Chairman. 

I believe I identified myself yesterday for the record, so I will 
proceed with my statement, if I may. 

I should preface it, perhaps, by a remark quoted by an attorney 
friend of mine and say this: “If I had had more time, I could have 
written it shorter.” [Laughter.] 

How can improper pressures be best dealt with ? 

This question, I believe, raises fundamental questions in Jaw and 
policy. 

These problems strike to the core of our representative democracy, 
and throw into sharp focus the need for searching scrutiny and re- 
examination of the premises on which our governmental affairs are 
conducted. 

I believe that affirmative steps must be taken by government in 
order to keep government honest. 

At the outset, I should like to make three preliminary: statements. 
Following these, I will briefly outline several suggestions which I 
feel may result in tangible benefit in dealing with pressures on offi- 
cials in administrative agencies. 

Let me underscore the word “outline,” for what is said here will 
merely be a skeletal framework for a possible new, or at least differ- 
ent, institutional setup. Much more study would have to be made 
to fill in the details of such an outline. 

My first preliminary statement is this: 

By asking the question in terms of “improper” pressures, I take 
it that the assumption is being made that some pressures may be 
considered to be “proper.” 

Without laboring the point, I feel such a differentiation is valid— 
that it is proper for some pressures, or to say a less invidious word, 
some persuasion, to be brought to bear on governmental officials. We 
have, in fact, a relevant constitutional principle to give warrent for 
that view. As you know, the first amendment says in part that: 


Congress shall make no law * * * abridging * * * the right of the people 
* * * to petition the Government for a redress of grievances. 


That, of course, makes it necessary for some reasonably satisfactory 
method to be devised to split the improper from the proper. 

One of the suggestions made later relates to this aspect. However, 
for purposes of my remarks here today, I assume that this differen- 
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tiation is valid and, further, that some effort has been and will be 
made to delineate the areas of permissible pressure. 

Second, I believe it important to view the problem of improper 
pressures against a background of history and of other nations. It 
should be recognized that undue influence, or improper pressures, are 
evident in governments throughout history. This includes the Amer- 
ican Government, as well as other governments. Furthermore, in 
other parts of the world, both western and eastern, it is of course true 
that the problem exists in greater or lesser degree. That is so of 
dictatorships—perhaps more so—as well as democracies. 

My point here is not that you should recognize the widespread 
character of corruption and throw up your hands and do nothing 
about it so far as this government is concerned. Rather, the perspec- 
tive of history and contemporary affairs should be used to indicate 
the need for continuing study and examination of this problem. 

This brings up my third preliminary observation. 

The question appears to speak in terms of a one best solution—*How 
can improper pressures be best dealt with ?” 

My third point is simply that there is no one best solution to this 
problem. ‘There is a need for continuing attention to be paid to 
governmental wrongdoing. Americans have a penchant for thinking 
of their problems as headaches and seem to believe that all that is 
needed to solve a problem is an aspirin tablet-—for example, a quick 
single-focused solution. 

That, however, is a fallacy. Improper influence is a continuing 
problem of government and should be dealt with accordingly. 

Furthermore, dealing with it will, it seems to me, entail use of a 
number of presently available techniques and the invention of new 
methods of control. A combination of variously aimed efforts is in 
order, not just one. 

Who watches the watchman, who controls the controller, who polices 
the policeman, and who administers the administrator? That, I 
take it, is the question you have asked us. 

Let us now turn to it, bearing in mind as we do the three observa- 
tions made above. 

It is helpful to look at the problem from two directions: 

What sheuld be done to prevent improper pressures; and what 
should be done punitively after a violation has cropped up ? 

Let’s take the second part first. 

Once improper pressure has in fact been brought, how can it be 
dealt with ¢ 

It seems to me that—always assuming a viable definition of “im- 
proper” is made—present statutes should be examined to learn if 
they impose sufficient sanctions to deal with improper pressures after 
the fact. The Federal criminal law may be found to be ample, al- 
though it may need some amendment, to handle these cases. 

More important, I want to underscore one point in this regard: 
Undue influence and improper pressure is a two-way street. 

Sanctions imposed should be on both sides—on the corrupter as well 
as the person corrupted, on the one who brings the pressure to bear 
as well as the one who caves in under the pressure. Heretofore, the 
tendency has been to focus attention almost entirely on the govern- 
mental official who acts improperly. 

How often have their seducers been punished ? 


172 ADMINISTRATIVE PROCESS AND ETHICAL QUESTIONS 


An effective code of sanctions must be concerned as much with 
the improper influencer as with the person influenced. 

My suggestions in this area can, thus, be summed up as follows: 

(1) Examine the criminal law and other sanctions in order to 
learn if they are sufficient to cope with acts of improper pressure; 
and 

(2) Insure that action is taken, when violations occur, against 
both ends of the equation. 

But it is, of course, of highest importance to deal with improper 
pressures before the fac t—that is, before transgressions take place. 
Government should operate in an atmosphere of freedom from the 
taint of undue influence and improper pressure. 

How can that climate be established and maintained ¢ 

I have no panacea to offer, and no single best solution. What I 
will mention now are some suggestions which I believe will help 
reate that atmosphere of governmental propriety. There are five in 
all. 

First, it seems advisable to erect more precise legislative standards 
of administrative judgment in granting licenses and conferring other 
valuable privileges. This could also apply to other administrative 
decisions. 

Such action would entail, of course, a reexamination of the con- 
cept of delegation of powers and a reversion to the once-adhered-to 
constitutional principle of definitely fixed, canalized areas of freedom 
for the delegate. 

He should have discretion, it is true, but the practically unfettered 
freedom now permitted is far beyond the needs of efficient manage- 
ment and good government. 

An ancillary aspect of this might well be inquiry into whether 
franchises—TV, airline route, et cetera—should be put out on public 
bid and sold to the highest bidder. Those franchises are valuable 
rights. Why should they be given away ¢ 

‘Second, I ‘feel that more attention should be paid to the question 
of secrecy in administrative affairs. You are, of course, aware. of 
the work being done by the House Subcommittee on Government 
Information. I believe this work should be encouraged. 

Licensing and other administrative functions should be entirely 
open to the public. If they are not now, they should be. Newsmen 
should have access to records. Publicity can have a very salutary 
effect. 

Another aspect of this would be a requirement of written reasons to 
be published for all adjudicatory decisions. 

Third, real steps should be taken to insure that properly qualified 
men fill administrative posts, all the way up and down the hierarchy. 
I am not speaking here of merely paying more money and thus, 
by some occult process, getting better people. What I refer to is 
something else. 

I do not believe that we can any longer rely on the Jacksonian 
principle that any man is as good as any other and can fill any job. 
An administrator, in other words, should have a minimum technical 
competence for the job he holds. 

This does not mean that he has to come—or should come—directly 
from the industry being regulated. But it does mean that admin- 
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istrative agencies should not be dumping grounds for political favors. 
Here again, more precise statutory standards should be used to limit 
the presently unrestricted freedom of appointment. 

Another facet of this “better people” suggestion is the possible 
need for more rigid “conflict of interest” laws. 

Should it be impossible, for example, for a person to move from 
a regulatory agency to the industry being regulated? Or should it 
be o1 nly after a period of 2 or 3 years? 

The third aspect of this is the well known “gratuities” problem. It 
should be a.stated policy by Congress that no gratuity is to be given 
to any governmental official. This is true in Department of Defense 
purchasing activities. I see no reason why it could not be made 
throughout Government. 

Fourth, it would be desirable to inculcate the same standards of 
conduct for administrative officials as exist among members of the 
Federal judiciary. 

To aid in doing so, I would like to underscore in drafting a code of 
administrative ethics that. such a code could delineate the types of 
behavior considered to be improper and could set out general prin- 
ciples of conduct for all members of the staffs of administrative agen- 
cies. It should be explicit, and not merely hortatory. 

Furthermore, the code should also ree ognize that unethical prac- 
tices is a two-way street. Accordingly, standards of conduct for those 
dealing with agencies should be established. At the very least, a 
technique similar to the Lobbying Act for Congress should be enacted. 

Speaking parenthetically, I realize the difficulties in drafting such 
a code of ethics, but I do not consider this to be a deterrent to action. 

Finally, and perhaps most importantly, I want to recommend the 
esti ablishment of a commission whose job it would be to make continu- 
ing inquiry into the matter of proper conduct in administrative affairs. 
What Ehave in mind is an agency with a permanent staff, a permanent 
director, and headed overall by a group of outstanding citizens. This 
might be likened to a permanent Hoover Commission, but one with a 
broader mission. 

But I would go even further and maintain that it would be desirable 
to create an agency more potent in nature—one with powers to sum- 
mon officials before it, to make investigations, and to make recom- 
mendations directly to Congress. In this event, the new agency could 
be likened to the General Acc ounting Office, the organization ch: arged 
by Congress with overseeing Federal expenditures. What I have in 
mind here is what might be called a General Accounting Office of Ethi- 
cal Practices. 

Whatever the form of the body, it should have real authority and 
responsibility. It should not be a shadow organization, such as, for 
example, the President’s Government Contracts Committee. And it 
should be permanent, for the question of policing administration is a 
never-ending one. A first job for such an organization could be that 
of drafting the code of ethics mentioned above. 

But who polices the new policeman, the question might be. 

At some pres of course, the overseeing must end. Nevertheless, 
I feel that the problem is important enough to warrant the formation 
of a joint committee made up of Members of both Houses of C ongress. 
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Such a committee would maintain close liaison with the overseeing 
commission and would be as important in its field as the Joint Com- 
mittee on Atomic Energy is in its area of operation. 

There is ample evidence to prove the need for higher standards of 
administrative conduct. The suggestions just made are aimed at 
helping fulfill that need. I do not believe that they are extreme in 
nature. Furthermore, none of them singly, or all of them collectively, 
would unduly hamper the efficient operation of our public administra- 
tion. They would improve the atmosphere of administration while 
still permitting the business of Government to go on. 

I do not mean to imply a general level of low morality in Govern- 
ment. Far from it. The great majority of Federal administrative 
officials undoubtedly adhere to high standards of integrity, whatever 
else might be said about them. 

They do so, however, despite and not because of the practices of the 
arena in which they operate. 

But Government has become so large, and its activities affect so many 
people in so many ways, that it is important that the bad apples in 
the administrative barrel be effectively dealt with. The suggestions 
I have made today should affirmatively aid that process. 

I do not believe self-policing will do the job. I think there has 
been an impairment in public confidence, and our entire public ad- 
ministration by the revelations before this committee and others, as 
reflected in the activities of the American Bar Association, and I 
think the time to move is in the immediate future. 

Thank you, Mr. Chairman. 

The Cnarrman. Thank you very much, Professor Miller. 

Judge Peck? 


STATEMENT OF DAVID W. PECK, FORMER PRESIDING JUSTICE OF 
THE APPELLATE DIVISION OF THE SUPREME COURT OF NEW 
YORK 


Judge Peck. Mr. Chairman and members of the committee, and 
gentlemen 

The Cuamman. Judge, I believe you were not here yesterday; we 
missed you. 

Judge Precx. Yes. 

The Cuatrman. I think most everyone gave a little accounting of 
his educational background and experience, and if you would, would 
you please favor us with that for the record. 

Judge Peck. I will be glad to try to account. 

ay a graduate of the law school where Professor Byse now holds 
a chair. 

Almost immediately after finishing law school I went into Govern- 
ment service as an Assistant United States attorney in the southern 
district of New York, and then went into private practice, in which 
I engaged until 1943, when I was appointed, and oases Pe elected 
a justice of the ae Court of the State of New York, and became 
presiding justice of the appellate division of that court. 

I served on the Task Force of Legal Services and Procedure of the 
Second Hoover Commission. 
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At the end of the last year, when my term as a justice of the Supreme 
Court of New York expired, I elected not to be reelected, and resume 
practice, and my recent extracurricular activity, I would say, was 
serving as chairman of an American Bar Association committee which 
is undertaking to draft for submission to this committee in due time 
a proposed code of administrative agency conduct in the quasi-judicial 
area. 

The important role of the administrative agencies in many vital 
areas inevitably raises many problems as to their proper powers, 
methods of procedure, and the degree of oversight which should be 
exercised over them by the legislative or executive branches of govern- 
ment. 

The agenda of this committee meeting highlights for pointed con- 
sideration some of those problems. 

My own part in this proceeding, Mr. Chairman, will be limited to 
what, in my opinion, is the minimum immediate action which should 
be taken by the Congress in dealing with improper pressure upon the 
agencies. 

It. is interesting to me and gratifying that all the members of this 
particular panel, working entirely separately, are making about the 
same observations and recommendations. 

Undoubtedly, the reason that I have been invited here is because 
of my chairmanship of the bar association committee to which I have 
alluded, which requires me to say at the outset that the American 
Bar Association has not yet acted upon any proposed code, and I am 
not authorized and do not purport to speak for the association. 

It would seem fair to assume, however, that the action taken by the 
house of delegates of the association in directing the preparation of 
the draft code indicates that the bar of this country believes that a 
code should be established and enforced. 

Whether or not there should be vested in administrative agencies 
the combination of legislative executive, and judicial functions which 
they presently exercise, it is clear that when they act in a judicial 
capacity they should act as judges, with a punctilio of judiciality, 
conscious of their role and its requirement, and that all who deal with 
them in this capacity should be equally conscious of the corresponding 
restrictions upon them in approaching and dealing with the agencies. 

No one today would minimize the importance of the judicial func- 
tion performed by administrative agencies. The matters over which 
they have jurisdiction are as vital to the personal and business inter- 
ests involved as the most important court matters. Nor would anyone 
suggest that the judicial part should not be performed in a judicial 
manner. Yet, because the agencies are not a court or their members 
judges, people dealing with the agencies seem to feel that neither they 
nor the agency personnel are subject to court standards. At the same 
time, those employing influence and counterinfluence lose confidence 
in themselves, the opposition and the umpire. 

The burden of being beyond reproach is heavier on an agency with 
multiple roles than it is on a court with a single role traditionally 
isolated and insulated from the pressures and influences which abound 
legislative and executive bodies. Yet, if administrative agencies are 
to keep and discharge judicial functions with self respect and public 











176 ADMINISTRATIVE PROCESS AND ETHICAL QUESTIONS 


respect, they must establish and maintain standards of judicial con- 
duct which are uncompromising. In this endeavor they are entitled 
to full cooperation from public officials, the legal profession and the 
public at large. 

So, while we may talk in the terms of a code of agency conduct, 
we should be mindful that we are establishing standards of official, 
professional, and public conduct—an all-around acceptance of stand- 
ards for dealing with matters in the judicial orbit akin to the accepted 
manner of dealing i in a court; and, if I may interpose with a reference 
to my fellow panelists here, properly it has been emphasized that 
a code in and of itself does not solve the problem we are discussing; 
that the caliber and competency, as well as the integrity of the per- 
sonnel of the agencies is of vital importance. 

On the other hand, even if the personnel peopling these agencies 
were the angels that Professor Byse referred to, a code would still 
be equally desirable. 

It is no reflection at all, in my opinion, upon the agencies or their 
members or their personnel that we are having this discussion today 
or that a code is being recommended because, as Mr. Meeker has said, it 
takes two to tango, and in this area there should not be invitations to 
tango, and even assuming that the recipient of the invitation is an 
angel, albeit one who does not tango, still there should be something 
that would do more than indicate to the inviter that the invitation 
should not be extended. 

As Professor Miller has properly placed the emphasis here upon 
the seducer, we need a code here to be a warning and a standard not 
merely for those who occupy a position within the agency, but all 
the outside world. 

Nor should there be any question or difference about the required 
conduct. The consideration and determination of matters of a judicial 
nature should be based solely on a record of evidence openly taken 
with an adequate and equal opportunity for all interested parties 
tobeheard. The proceedings should be free of any private or personal 
approaches by the parties, their counsel, other representatives, or 
friends. 

A code which expresses this spirit. of. law and implements it with 
the letter of Jaw should be as welcomed by the agencies, Members of 
Congress and members of the executive departments as by the public. 
The burden should not rest solely on agency personnel of repelling 
improper Approeches not should a Congressman, asked to intervene 
by a constituent, or an executive officer by a friend, be embarrassed 
in rejecting their requests. The code should stand as an equal re- 
minder to all of the proprieties and of. the standards which must be 
observed. 

I would like to comment for 1 second on Mr. Meeker’s thought that 
it would be sufficient and, perhaps, preferable to have such a code 
established by the agencies themselves. 

As you know, the Securities and Exe hange Commission has adopted 
a code, and I think 1 or 2 of the other agencies have, all of which 
is commendable, but for the reasons that I have just mentioned, and 
which have been mentioned by the other panelists, it seems to me 
desirable to have such a code be a legislative product with the con- 
gressional imprimatur. 
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If it is only a code of the agency’s, it is just the agency speaking 
as to what they think is proper, , and others might not think it binding 
upon them. 

What is important here, to my mind, is a declaration to the world of 
the standards which should obtain here, and which must be observed 
by all, and you will never get that stature for a code or the weight for 
it that it should have unless it emanates from the C ongress itself. 

The only problem really is in defining the type of proceedings in 
which a code should apply. 

In their legislative and executive operations the members and staffs 
of the agencies should be approachable by citizens and by public 
officials. The difficulty of definition is that there is not always a sharp 
line between « legislative or executive function on the one side and a 
judicial function on the other. But the possible nicety of distinction 
is no excuse for failing to reach a definition of the area in which a code 
should be applicable. 

Without attempting at the moment to suggest the language of a 
code, it is suggested that the code be made applicable to all agency 
proceedings of a quasi-judicial nature, that is, where the agency is 
determining, as between contending parties, be they public or private, 
be they the prosecuting arm of the agency itself, any right, privilege, 
license, obligation, lis ibility, sanction or status of a person or persons. 

The substantive provisions of the code should be a declaration of 
public policy and law against private communications, in writing or 
oral, between any agency officer or employee and any other person, 
concerning the merits, disposition, effect, or any procedural or sub- 
stantive aspect of any such proceeding. 

Parenthetically, may I say there that I am conscious of the comment 
made by Mr. Meeker that counsel for one of these agencies, prosecuting 


a proceeding, is ordinarily approached by counsel on the other side, 
and that should be allowed. 


Why, of course, it should be allowed. 

By the same token, counsel for an agency should be just about as 
insulated from the agency as counsel on the outside, and they should 
be able to deal with each other as counsel, and such dealings would not, 
under any such inhibition here. 

What we are talking about, of course, are communications with 
people who have some connection with the agency of decision or 
determination of the matter in some substantive or procedural aspect. 

The code should provide by way of implementation that any written 
communication, violating the code, received by agency personnel, 
should be returned to the sender with due reference to the code, and a 
copy of the communication and reply should be placed in the public 
file of the proceeding with notice to all interested parties. In the case 
of an offending or al communic: ition, the speaker should be advised 
at the outset of the violation involved and the conversation should be 
quickly terminated. If the speaker should persist, the agency official 
addressed should make a fair written summary of the conversation 
and place it in the public file, with notice to all interested parties. 

An adequate opportunity should be afforded all interested persons 
to make seasonable reply to any ex parte communications. But all 


such communications should be ignored in considering or deciding a 
case. 
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A disciplinary provision should be incorporated in the code to pro- 
vide punishment for violations. Violations could well be made a 
crime with appropriate penalties; lawyers could be barred from prac- 
ticing before the agency ; and sanctions such as a denial of standing o1 
recognition of any asserted claim or interest might be invoked against 
any principal in whose behalf the code was violated. 

The enactment of such a code would be a public assurance of judi- 
cial conduct where judiciality is called for, would raise the stature and 
probably the performance of the agencies, and would relieve agency 
personnel and the Members of Congress and the executive depart- 
ments from intrusions which should not be made. 

The CuHairMan. Judge, thank you very very much, and again, to all 
members of the panel, we are indebted to you for the presentation of 
four very fine and able manuscripts, discussions here on this all-im- 
portant subject. 

Obviously, it is clear that a great deal of thought and work and 
study has gone into the preparation of these papers. We are indeed 
fortunate to have such outstanding members of this and the pre- 
ceding panels during the discussion of these important topics and 
again I say that we are grateful to you and express to your our ap- 
preciation. 

It would be appropriate, Professor Byse, to give you the first op- 
portunity to make your comment or ask questions of either of the fou 
panelists. 

Mr. Bysse. Thank you, Mr. Chairman. It seems to me there is a 
consensus by the members of the panel and also those who have ex- 
pressed views yesterday and today on this topic, that in an adjudi- 
cative proceeding there should be no ex parte secret intercessions. 
Everyone seems to agree on that; that you shouldn’t permit any com- 
munication, ex parte, that is secret. 

But beyond that, there isn’t any consensus, and the principal prob- 
lem comes when a Congressman is asked by a constitutent, “What 
about this case? They are holding it up.” 

Or maybe they want a position stated. Some people believe that it 
would be sufficient, if in such a case you would permit the Congress- 
man to communicate with the agency, but that communication must 
be placed on the record. 

There are two different things, an absolute prohibition of any coni- 
munication, or a permission of communication by certain groups, but 
a public disclosure. 

So this is a matter it seems to me, on which we might focus attention. 

Then there is the question of sanctions. If you do communicate. 
what shall the sanctions be? This is all on adjudication, and I think 
it relates to ex parte communications. That is one problem. 

Now when you get to a code of ethical standards to guide more 
than ex parte communication in adjudicative activities, then we have 
much more range of difference among members of the panel, and those 
who have expressed their view. 

(1) Should we have a congressional code, or should we, as Mr. 
Meeker suggests, have it done by the agencies? Whoever does it, 
how are you going to draft it? It is very difficult. How are you 
going to define the difference between separating adjudicative func 
tions and other functions ? 
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So there are still problems for the committee staff, 1t seems to me, 
and the committee, but the principal thing is there is agreement, no ex 
parte communications that are secret. Some reference, possibly, to 
communications in adjudication ex parte, if put on the record by Con- 
gressmen, particularly. But if you go beyond that, there ought to be 
a code. The question as to w hether the code ought. to be individual by 

various agencies or a general code and supplement it, and also ques- 
tions as to whether there ought to be some other independetit agency, 
Department of Justice, or some commission on ethics to enforce it. 

I think, Mr. Chairman, the significant thing is not the differences 
that have been expressed at this ‘Meeting, and by the panelists today, 
but the consensus that we ought to do one of these things and to that, 
sir, I would like to state that I have enjoyed being here immensely. 

The Cuarrman. Thank you very much, Professor. 

Mr. Meeker, do you have any comment or questions that you would 
like to direct to either of the other panelists ? 

Mr. Meeker. Mr. Chairman, I have just 1 or 2 comments I would 
like to make. 

I first would like to say that I think Professor Byse has admirably 
and much more succinctly, based on the prior record, summarized the 
concensus and analyses by the panelists today of the problem. 

I agree, also, with his observations that recruiting policies are im- 
portant in terms of the integrity of Government personnel. 

I would like to point out for the record, though, that the osmosis 
to jobs such as I hold also results in certain insecurity of position 
which is not true of the man who gets up to the point that he has sug- 
gested, of assistant general counsel, and associate general counsel in 
some areas. 

I also want to say that I think his suggestion of the dangers of auto- 
matic criteria was well taken. 

In our act we have certain problems, as the chairman well knows, 
which result from automatic exemptions from the provisions of our 
act without our having an opportunity, sometimes, of knowing of the 
problems which result from them until the horse is out of the barn. 

So far as Mr. Miller’s remarks are concerned, I would like to suggest 
that while I abhor secrecy in administrative affairs, 1 think the record 
should be clear that considerable has been done by the administrative 
agencies such as ours as a result of very stimulating hearings, and, 
lL “might also say, a panel discussion of this type, held in early 1956 
before the House Subcommittee on Government Information headed 
by Chairman Moss, who is a member of this committee. 

As a result of that, I know our agency and, I believe, the Federal 
Power Commission, published very full categories of all information 
available, and the public knows full well the limited areas of informa- 
tion in our files which, largely for enforcement. purposes—after all, we 
are law enforcement agencies to a certain extent—are not in the public 
domain. 

I agree with everything that Judge Peck has said about the prob- 
lem generally. He and I differ somewhat on the approach. I do 
not think that is important. TI, for one, have no basic objection to a 
code. I propose my solution because of difficulties I find in drafting 
statutory language having criminal implications in terms of enforce- 
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ment by the Department of Justice, not necessarily with respect to ex 
parte communications. 

But I am troubled by the other areas of ethical conduct which I 
think can better be policed by the agencies by minimal codes of their 
own. 

I would go for a statute or a code which incorporates the language 
which I have suggested in my draft, and I think that if we used the 
phrase “quasi- -judici ial functions” where members or employees are en- 
gaged in quasi-judicial functions, rather than of a quasi-judicial 
character or nature, that the language would be happier from the 
standpoint of ultimate enforcement. 

Thank you, Mr. Chairman. 

The CHatrmMan. Professor Miller, do you have any comments on 
the other presentations, or questions ? 

Mr. Miter. Just a couple of brief statements, Mr. Chairman. 

I agree with the gentleman here that we seem to generally be in 
agreement on the need for something to be done. I think we dis- 
agree, particularly Mr. Meeker and myself, with who should do it. 

Mr. Meeker apparently believes that self-policing will be sufficient. 
My belief is that it would not be sufficient. 

I do not think that—I think that the evidence really heard and seen 
in the past year by this committee and other committees in the past 
tend to show that agencies just do not engage in these self-policing 
activities. 

Now, the second statement I would like to make is this: We always 
hear the cry from people when we want to change procedure that 
they cannot live with it, “You are going to hamper our operations 
unduly.” 

There is always a vested interest in the status quo, particularly in 
Government, it seems tome. There is some sort of an aura of sanctity 
with what has gone before. 

It is supposed to be good because we have done it in the past. 

To some extent, I think this is just a preservation of errors, or 
could tend to be a presentation of errors and I do not think that the 
fact that people say that they cannot live with it should be given any 
overriding importance. That is the typical cry of the typical govern- 
mental official. 

[ agree with Mr. Meeker that there is a variance so far as secrecy 
is concerned in Government agencies so far as what records are avail- 
able to the public, and I think that, of course, anything that can 
further the accessibility of records and information to the public and 
to the press, I think is a solid gain for good government. 

The last point I would like to make is this: I think there is a need 
for continuing scrutiny, and that is one reason I would say that self- 
policing won t do the job. T think it is the reason why we need some 
commission or committee with primary and almost sole responsibility 
for making that continuing scrutiny. That is the reason that I did 
suggest this analogy to the General Accounting Office for ethical 
practices. 

Thank you, Mr. Chairman. 

The Cuarrman. Thank you. 

Judge Peck. 

Judge Peck. I have nothing more to add, Mr. Chairman. Thank 
you. 
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The CuHatrman. Well, thank you very much, each of you, for the 
very fine presentation that you have given us. 

Now you see what is before you, and so the questions, if any, and 
I am sure there will be some, will be coming from members of the 
committee and from those who are sitting around the table here and 
down below. 

So I think probably first we had better give the members of the 
committee an opportunity to see if you have any questions on the 
presentation here on this subject, and then we will try to go to various 
groups here for any suggested question you may have. 

Mr. Williams. 

Mr. Witiiams. Mr. Chairman, I would like to thank these gentle- 
men for a very enlightening and interesting discussion of this prob- 
lem. One area of agreement that appears to be the consensus of this 
group that was overlooked in this is, of course, the very obvious one 
stated by Mr. Meeker in the beginning, that the greatest deterrent to 
the successful operation of those who would practice improper pres- 
sures is the quality and loyalty of personnel serving their agencies. 

One of the members of the panel made mention of the more or less 
perfunctory action taken by the Senate in confirming various ap- 
pointees. Just how perfunctory that is, of course, we do not know, 
but I believe they stated that themselves. 

I would like to have some comment, some feeling of the members of 
the panel and others with respect to whether or not they feel the 
Senate is properly discharging its obligations with respect to these 
confirmations. meatieet 

Mr. Chairman, I have a reason for wanting to know, because the 
Senate confirms not only members of these commissions, but also 
members of our highest courts, and so on up. 

The Cuarrman. And down. 

Mr. Witu1ams. And so on up, Mr. Chairman. 

Also, one other point that I would like to hear discussed that was 
not discussed here, and that is, and I think perhaps Mr. Meeker could 
discuss this better than anyone else on the panel from the standpoint 
of experience, to what extent intra-agency pressures influence decisions 
by the agency and actions by the agency. ‘Those are the two points, 
Mr. Chairman, that I would be inter rested in hearing comment on. 

The CuarrMan. Do either or any of you care to tackle the first part 
of the question ? 

Mr. Meeker. Mr. Chairman, I do not expect to be up for con- 
firmation, although I do expect to be up before the Senate Banking 
and Currency Committee, which has the responsibility of looking 
over the qualifications of the Commissioners, and it has been my ex- 
perience from reading the confirmation proceedings that there is—we 
are not the only experts on full disclosure—that “there is fairly full 
disclosure required at the time of the confirmation proceedings, and 
that the man who goes up before that committee to be considered for 
confirmation for our Commission, gets a pretty thoroughgoing X-ray 
as far as his personal life, his professional life, and his qualifications 
for the job. 

I will say that I do not know of any in recent years that have been 
turned down, but there are some who had pretty nervous stomachs 
about when the hearing would be called, and that is a pretty good 
way of finding out, of the committee’s hav ing time to find out about 





182 ADMINISTRATIVE PROCESS AND ETHICAL QUESTIONS 


them. I just don’t think, Congressman Williams, that it is automatic 
by any means, and—— 

Mr. Wuriu1aMs. I did not intend to convey that impression, I merely 
wanted to get some information from the panel. 

Mr. Merxer. I think the committee is doing its job and that is not- 
withstanding the fact that we may have to go up there and combat 
on some issue. I think,seriously and sincerely, that the committee does 
a careful job, in connection with appointment to our agency. 

Now on the second one, if I can recall—yes, intra-agency pressures, 
and I assume you mean pressures which develop. 

Mr. Witt1aMs. I might say intra-agency and interagency pressures. 

Mr. MEEKER. Allright. 

With respect to my own functioning, I should make it clear that I 
have nothing to do with the decisional process of the Commission in 
adversary or quasi-judicial matters or proceedings. I am completely 
free of that, and our Commission has an Office of Opinion Writing 
and our operating personnel who contest with the adversaries in 
broker-dealer proceedings, revocation proceedings. They are com- 
pletely separate from the Commission unless pursuant to the Admin- 
istrative Procedure Act the party himself waives and permits the 
division to cooperate in the writing of the Commission’s decision, 
which he may do under the act. 

I have not observed personally any intra-agency pressures. Nat- 
urally, when you are at the Commission table in connection with en- 
forcement matters or interpretive matters, you are quick to get the re- 
action of a particular Commissioner to your point of view, but after 
you have been at the bar a while, you are pretty used to getting told 
off, and not worry about whether a guy disagrees with you or not. 

So that intra-agency pressures, no. Interagency pressures, in my 
own experience, I haven't had anything which I would think was inter- 
agency pressure. I have had problems of another agency, that may 
be considering another aspect of a matter that we are considering, 
called to my attention. We think we are part of the Federal Gov- 
ernment, even though we are pretty independent in how we make up 
our mind. 

Mr. WitrtAmMs. Let me give you an example of what I mean by 
intra-agency pressure. It has been called to my attention by a hear- 
ing examiner in a private conversation that there are several grades 
of heari ing examiners, I believe 2, in most of the agencies now, possibly 
in 1 agency there is only 1, that this has been reduced from 5 different 
pay g erades in recent years, and that even the existence of 2 pay grades, 
wherein the hearing examiner depends for promotion upon recom- 
mendations from the Commission or from the Commissioners them- 
selves, plays a very definite part, or would certainly tend to play a 
very definite part in the examiner’s findings in any individual case if 
Commissioners appeared to be interested in it. 

Now that is an example that I had in mind. I was wondering to 
what extent that does play a part. 

Mr. Merxer. Well, I believe, sir 

Mr. Wiriu1aMs. It might be well to look into the coer ae or the 
proposition of setting up one grade of hearing examiners 

Mr. Merxer. I believe. sir, in the operation of our agency, and 
if Tam wrong, I will submit a correction for the record, that the hear- 
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ing examiners are all of the same grade as it is now, and that our 
budgetary provisions are such that it would do little good for, in 
terms of grade, that is, an amount allotted for hearing examiners 
year by year, it would do little good for any hearing examiner to try 
to curry favor with any particular Commissioner or Commissioners 
by way of his decision because his grade right now is pretty well 
fixed. 

Mr. Wiiurams. I meant it in reverse, that the Commission would 
have an influence on the hearing examiner, and attempt to see to it 
that he prejudged his case and know his findings were not entirely 
independent of the Commissioners themselves. 

Mr. Merxer. In our agency the hearing examiner's opinion, in all 

cases, is merely a recommended one, and not a final decision, from 
which an appeal lies to the Commission. Our Commission makes all 
the final decisions. 

Thus, the contact between the hearing examiner and the Commission 

s generally on the basis of a review of the record, and probably so in 
the other agencies. I just donot think that is a problem. 

The Commissioners cannot do anything with the Civil Service 
Commission except try to persuade them that the hearing examiner 
ought to have a better grade. They are locked in, in that area, and 
they are locked in on the budget side, unless they can persuade both 
the Civil Service Commission and the Bureau that heat ing examiners 
ought to have a better grade. But I have a personal view on hearing 
examiners that I would like to put on the record, and I think this is 
part of our problem, too. 

I think we ought to try to build up some of the form around our 
oe examiners assuming that they all have the substance to 

ate the j impression on litig: ants when they go into a proceeding at 
whie h a hearing examiner is presiding, that they are, in effect, in a 
quasi-judicial proceeding, and not before a referee in bankruptcy or 
& special master—I don’t mean to say “referee in bankruptcy,” I 
withdraw that—a special master or an advisory master who holds 
a hearing in his own office. 

[ think that simple things, like even putting a robe around a hearing 
examiner, by agencies being very careful to back up the hearing 
examiner who tries to disc -ipline people before him under agency rules 
such as we have, so that the whole atmosphere of this hearing examiner 
proceeding takes on more of the punctilio, as Judge Peck suggests, 
of the judicial process. 

Mr. Wituiams. Thank you very much, Mr. Chairman. 

The CHarrman. I assume that neither of the other members would 
care to make any comments? You perhaps were not here in observing 
either the confirmation process or the agency proceedings. 

Mr. Wolverton ? 

Mr. Wotverton. Mr. Chairman, I think those who have attended 
the hearings of this committee through the several months that it 
has been in existence are aware of the high degree of pleasure that I 
must have this afternoon when I have heard such unanimity in the 
views expressed by members of this panel that coincide so completely 
with those I have already ao 

I learned a good many years ago in the practice of law that when 
the court is with you, don’t pa any questions. {| Laughter. | 
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But I can say this in further explanation of my pleasure, that as I 
have listened to each of these members of the panel who have addressed 
us this afternoon, and as each made clear, first, his belief that there 
was need for some action to be taken, and as it has been so frequently 
expressed, that there should be a code of ethics, and finally, to the 
point where they had in large part agreed that there should be statutory 

action, I sort of had the feeling that as each one spoke and finally 
Judge Peck, whom I wish to commend as my type of lawyer, he defined 
the issues clearly, he spoke briefly, he was logical, was strong in what 
he said, and didn’t hesitate to say what should be done, so that when 
he had concluded his remarks, in addition to those that had preceded 
him, I can tell you that my feeling of enthusiasm rose to a crescendo 
that equaled the hallelujah chorus. [Laughter. ] 

I would not attempt to add to what these four distinguished and 
competent witnesses have said, except that I would like to say, if you 
would not object, Mr. Chairman, that in view of the fact that my 
service in the Congress, after 32 years, will end this coming January 
by reason of the fact that I chose not to run for reelection, that if there 
was ever a time when I regretted that I made that decision. it is today 
when I realize that this committee, I believe, is so near the point 
of doing something that will be worthwhile to correct an evil that 
has grown up and has gotten out of hand, and my great regret will 
be that I will not be here to be a part of the committee in its considera- 
tions, and in its effort to have appropriate legislation adopted. 

It was my privilege to be here when most of these regulatory bodies 
were inaugurated and consequently, I have been greatly interested in 
this proceeding that has resulted from a resolution passed by Congress 
that had the support of our Speaker, who was chairman of the com- 
mittee when most of these regulatory bodies were inaugurated, and 
I served on the committee with him‘ at that time. And certainly I 
would have liked to have been present when this type of legislation 
comes before the Congress, and I could have added my small words in 
support of it. 

May I say this: I did the best I could from the beginning. On 
February 26 I introduced a bill, H. R. 11022, the title of which was 
“To prohibit the uses of improper methods to influence the acts or 
decisions of certain Federal regulatory agencies engaged in regulating 
activity or transactions in or related to interstate and foreign com- 
merce,’ and without reading the bill, which I think covers every point 
that has been made that has arisen because of which legislation is 
necessary, I will merely read the clause which speaks of the purpose. 

It is the purpose of this act to strengthen the faith and confidence of the 
American people in their Government by promoting high moral standards in 
the conduct of certain Federal regulatory agencies engaged in regulating activity 
or transactions in or related to interstate or foreign commerce. 

That was purposely restricted because I had hoped to get the bill 
before this committee and it was necessary to draw it in that manner 
so that it would be referred to this committee, and it was referred to 
this committee, and while I do not look upon it as a perfect piece of 
legislative drafting, for I did it myself, without consultation I should 
have had with our legislative counsel, may I say here to the gentleman 
who expressed the opinion that it would be difficult to find words to 
frame proper legislation—I would like to tell you that we have a 
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legislative counsel in Mr. Perley who can do anything with words 
that is necessary. 

| Laughter. | 

In conclusion, and I am not going to ask any questions, Mr. Chair- 
man, I offered some suggestions to this committee and also in the 
Congressional Record of March 26 in which I stated: 


To improve the standard of practice before the Federal Communications Com- 
mission, and other regulatory commissions of our Government, and to insure 
decisions solely and entirely on the evidence and record submitted, and to 
eliminate outside influence as a contributing factor, the following suggestions 
are submitted for consideration by the committee : 

(1) The regulatory Commission should have rules and regulations that would 
require any and all communications, verbal or in writing, to be made a part of 
the record in the case and available to all Commissioners, whether addressed to 
one or more or the entire Commission, and likewise be made available to all 
parties in interest or their attorneys of record. 

(2) It should further be required that no written or verbal communications 
of any kind or character addressed to the Commission or any member or members 
thereof be submitted except through an attorney of record representing an 
interested party to the proceedings and that notice thereof be given to his 
adversary. 

(3) The adoption of standard of ethics, either by statutory enactment or 
by appropriate rules and regulations, to be determined by the Commission, 
to prevent, as a means of influencing any decision or action, the giving or offering 
to give to any Commissioner or employee, or the receiving by them of such, 
any money, loan, credit, gift, or thing of value of any kind or character or 
any marked attention and unusual hospitality, uncalled for and unwarranted 
by the personal relations of such member or employee. 

(4) To obtain the fullest possible compliance with any such rules and regu- 
lations, that attorneys of record be held responsible for any violation of such 
by their client or person of interest in said proceedings, and that failure to 
observe such rules and regulations by an attorney of record or by his clients 
shall be a subject for the disbarment of such attorney to practice before such 
regulatory Commission. 


Now, that was drawn hurriedly. 

I can realize that there is much that could be added to it by way of 
clarification, and to make it stronger. 

But it, at least, points the way, in my opinion, to the type of 
legislation that we should have, and I believe it should be legislation 
rather than mere adoption of rules or regulations, for the reason 
that this situation has gotten so far out of hand, as evidenced in 
the hearings before this committee, that, in my opinion, nothing short 
of legislative action will be a Proper or effectual remedy. 

I thank you very much, and I appreciate the opportunity given 
me to make a swan song, so to speak, and at such an appropriate 
time when I have so much corroboration of my views as have been 
expressed here today. 

The Cuairman. Thank you, Mr. a gene 

I regret we did not have this panel discussion prior to the announce- 
ment of Mr. Wolverton early this year about his retirement. It 
probably would have influenced him to stay on with us. 

I think it is commendable that a great career is being ended on 
a note of trying to bring about honesty, integrity, and ethics in the 
Government. 

We are going to miss him. I have said that before, and I want 
the record to show that again, Charlie, and naturally we know you 
will go away from here with the best wishes of all of us. 
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Mr. Moulder ? 

Mr. Moutper. Mr. Chairman, I have 1 or 2 questions. 

First, I want to make a statement that I am clearly in accord with 
most everything said by the members of the panel, but I do want to 
ask Professor Byse, especially the point that you bring up that Con- 
gress perhaps has been a litile negligent in not being more specific 
in legislation governing decisions to be made by administrative 
agencies. 

“I would call your attention to page 4 where, in discussing that 
point, you mention the awarding of TV licenses, that where the basic 
criteria are established as to competence, diversification of mass com- 
munication mediums, and monopoly, you ask whether those licenses 
should be given to the highest bidder, and you are assuming that every 
applicant would be equal and competent in meeting those standards 
and requirements, and then it would go to the highest bidder, and | 
want to ask you, don’t you think it would be influential in having 
the Commission award the license not to the most competent, but to 
the one who has the most money ? 

Mr. Bysr. Mr. Moulder, it seems to me, as you go through the 
proceedings, and there are several applicants, and as far as I can see 
in many cases the Commission says that there is no question but that 

each of these applicants is well worthy of operating the TV stations. 
They s say, “We have got to decide between them.” 

Then they apply these criterias of diversification, local ownership, 
and so forth, and so forth, and so forth, in such a way that many 
counsel, at least, would say they would rather they would do it by 
the throw of the dice and the flip of the coin; that there just is not 
anything rational about it. 

Mr. Moutper. That has to assume that each and every one is equally 
competent in ev ery respect. 

Mr. Byse. No, it does not have to assume that there is complete 
theoretical equality, sir. It merely has to assume, what I think is the 
fact that they all are qualified, and it is practically impossible ra- 
tionally to choose between one or the other. 

Mr. Movtper. My point is this, now: if they meet the many re- 
quirements, then the one who w ould be maybe the least qualified of the 
group, if he has the most money, it would go to him. 

Mr. Byse. It would go to him, as I understand 

Mr. Movurper. Even ‘though one of the others might be more com 
petent and better qualified. 

Mr. Byse. Right now, under the statute, as I understand it, if X is 
awarded the certificate, he can turn around the next month and sell it 
to Y,so long as Y meets the minimum standards. 

Mr. Movurper. Mr. Chairman, I have just one question I wanted to 
ask. 

Mr. Byse. So it seems to me this is what happens, and it would be 
much preferable to go away from or do away with this travesty on 
the adjudicative process. 

Mr. Moutper. I would say I am thoroughly in accord with most 
everything that you have stated in your statement, but you do leave 
a question on that point. 

The question I have is this: Since the Congress has delegated and 
has responsibility under the Constitution to regulate commerce, and 
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inasmuch as the agencies are actually the agents, you might say, or 
the agents or the arms of the Congress, do you think that the Con- 
stitution requires of it or it is mandatory that the executive depart- 
ment or the President has the sole authority to make the appoint- 
ments of those agencies or can the Congress make the appointments? 

Mr. Byse. I do not teach constitutional law but, as [ recall the 
Constitution, it provided that the President will appoint certain 
named officers, and such others as the Congress designates. 

I take it that then if the Congress designates somebody else to 
appoint other officers, this could be done constitutionally. 

Mr. Moutprr. By the Congress ¢ 

Mr. Byse. I do not—well, if the Congress could provide at least for 
someone else to make the appointment. Whether Congress—I suppose 
it would follow that Congress could decide that it will be done by a 
committee or by an election. 

Mr. Moutper. That answers my question. It is your opinion then 
that the Constitution does not give 

Mr. Bysr. This is a curbstone opinion that it would be constitu- 
tional for the Congress to provide that some other person than the 
President appoint the members of the so-called agencies. 

I will shack this, Mr. Moulder, and, as I say, ‘will send you a letter 
for the record if I conclude I am wrong; and while I have the floor 
and a half-minute before I leave, I would like to say, Mr. Chairman 
and members of the committee, that while there is consensus here 
apparently on the general outlines of legislation or other action con- 
cerning improper influenc e, this, in my considered judgment, is only 
one part, and not even the major part, of the job that this committee 
was assigned, and while I gather and hope that this is not going to fall 
on barren ground, I would hope that this committee would recommend 
that the basic job that was supposed to be done would be continued by 
this committee or other committees. 

As a student, I think it is fair to say of the administrative process, 
I tell you seriously, gentlemen, there is great need, in my judgment, for 
additional information not about bribery, not about improper influ- 
ences, but about how these agencies are doing their jobs, just as Speaker 
Rayburn said: “I saw them all; IL saw them all born here.” He was 
in on the “borning.” 

How have they been doing it? I donot know. I do not think that, 
like this committee’s emphasis on improper influences, that this com- 
mittee’s study has yet unearthed data on this, and I only make one 
small plea insofar as my judgment is worth anything. It is that you 
ought to recommend a continuation. 

Now, I have got to run off. 

The CuarrMan. Professor Byse, before you leave, I might say also 
for the record that this committee has obtained a great deal of infor- 
mation which will be part of the record beyond the emphasis on im- 
proper influences, and so forth. 

I agree with you that we have not had the opportunity to study and 
analyze and scrutinize the acts themselves, and the amendments, and 
the administration of the agencies, as you mentioned in this investiga- 
tion as thoroughly and as comprehensively as we would have liked. 

But I do want you and everyone else to know, I think we have done 
a great deal more than the average person realizes, and when the record 
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is printed, and the reports are made known, a lot of people are going 
to be surprised to find the enormous work that has been done by this 
committee, even under all of the cireumstances which so many of you 
are familiar with. 

Thank you and good luck to you as you continue your work at 
Harvard. 

Now, may I inquire if any of you have a different viewpoint that you 
would like to express or a question that you might ask, since we have 
had this unanimity of thinking here ? 

Mr. Beelar? 

Mr. Bretar. Mr. Chairman, I had just about two questions. 

Mr. Meeker, your statement advocated that the agency should have 
authority for self-investigation of abuses of the officials of the agency 
or members. 

I would like to ask you a question which you may not want to answer. 

Just suppose that a mythical agency has a mythical member and 
this member is not doing his job. “He is allowi ing himself to be open 
to influence; he is indulging in leaks and other misconduct, and there 
are complaints. 

I want to ask you, sir, whether or not the agency members should 
have the authority to institute a proceeding against the defaulting 
member to censor him, suspend him, or what have you? 

Should that be by statute or by other authority ? 

Mr. Merexer. You have made a variety of charges of deficiencies in 
the agency member, Mr. Beelar. 

With respect to deficiencies being reflected in leaks or possible con- 
flicts of interest, the answer is simple, as far as I am concerned. 

I do not think the agency should conduct its investigation. I think, 
as my talk indicated, and maybe not precisely enough, that the De- 
partment of Justice should be the agency to conduct the investigation 
under the public law which I have cited, and the number of which 

scapes me for the moment, but it is in my remarks. 

I am a great believer in an agency, whether it be its members or its 
employees, not conducting an investigation of its own people where 
a possible criminal violation is concerned. 

Going to your second problem, as I see it, with respect to the agency 
member who, for various reasons, does not seem to perform his duties, 
I think there we have a problem of the Congress having delegated the 
appointment power to the President, a confirmation proc ceeding having 
been held, and I am not a constitutional lawyer, and I am just not 
quite so sure what the law is today with respect to removal, even after 
the recent case involving the former tiller of the Foreign Settle- 
ment Claims Commission or its predecessor, actually. 

I think you have a very real problem there, but it seems to me if 
the White House were to call up a member, let us say, the chairman 
of an agency has difficulty with a member, does not think he is per- 
forming his duties, the member never comes to meetings, if the White 
House were to call up the member and say, “Now, look, let me have 
your resignation, Mr. Mythical Jones,” there are very few people who 
would qualify initially for office who would not take the hint and 
walk. 

Mr. Brerar. Well, my — goes also to the question of whether 
or not four members of a commission who are doing a good job 
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can protect themselves and their agency against the misdeeds of one 
member, commissioner, even though these misdeeds are not neces- 
sarily criminal. 

Mr. Meeker. I think under our statute that all of our Commission- 
ers are full and equal except insofar as the Congress has provided 
in Reorganization Plan 10 that the Chairman has certain administra- 
tive responsibilities and the President is the authority designated by 
the Congress to appoint the Chairman. 

Prior to that time, in the early years of the Commission, as perhaps 
Commissioner, Former Commissioner McConnaughey will recall, there 
was an election of the Chairman and the Vice Chairman, I believe, 
but after the Reorganization Act, that went out, te procedure. 

I do not think that if commissioners are statutorily full and equal 
of each other that they ought to sit in judgment on their equal. 

I think that it is the responsibility of the chairman of the commis- 
sion to call to the attention of the proper authority any such delin- 
quency and, of course, we are all talking in terms of mythical 
situations. 

Mr. Beexiar. Thank you very much. 

I would like to ask a second question. I intended to ask it of 
Professor Byse, but since Mr. Miller adopted his statement, I will 
ask him. [Laughter.] 

The statement was to the effect that if Congress has said that in an 
adjudicatory type of proceeding should be decided on the record, then 
sure enough it should be decided on the record, and I wanted to ask 
him and I will ask you, whether or not he was aware of the fact, 
or are you, that section 7 (d) of the Administrative Procedure Act 
dealing with adjudicatory subjects states, in part: 

“The transcript of testimony and exhibits, together with all papers 
and requests filed in the proceeding, shall constitute the exclusive 
record for decision.” 

My remark is that if it is not provided by statute that this is to 
be the exclusive record for decision, how can you assume that these 
ex parte communications are not prohibited by law? 

Mr. Mixer. I was not aware, Mr. Beelar, that I adopted that state- 
ment, but I will attempt to speak to it, nevertheless. 

I think that there is a correct inference to draw from the language 
of that section of the Administrative Procedure Act that the decisions 
are to be made on the basis of that record, that you could draw that 
inference. 

However, I would prefer to see something in the way of an express 
statement by the Congress, rather than an “inference, which I would 
take it would be necessary to draw from that. 

Mr. Brexar. Mr. Chairman, before leaving, I would like to make 
two short observations. 

On the topic under consideration, I have the impression that people 
who have appeared here have told this committee that they, true, 
they have been importuned by certain people, been bothered by ‘them, 
and have talked to people involving pending matters, but they did not 
really allow these people to influence them. 

Now this, it seems to me, is a lame excuse, and I think it is out of 
keeping with what I believe is the simple philosophy that is expressed 
38295—58—-13 
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to the laymen of a jury when the judge discharges them at night, 
in which he says, in effect, this: 

“You are not to discuss this case among yourselves, and you are not 
to allow it to be discussed in your presence.” 

The last part of that, I think, expresses a simple directive that 
these agency people in and out of Government should also observe. 

The fact that they do not think they are allowing themselves to be 
influenced by these matters is beside the fact. They should not allow 
them to be discussed in their presence. 

On the subject that Mr. Williams, Congressman Williams, asked, 
I do not believe he is here now, but I think there is something to the 
problem of influences off the record in inter- or in intra-agency mat- 
ters, and I have just one illustration of that. 

In some of these independent agencies they have become enmeshed 
in a superstructure of interdepartmental committees which are under 
the Executive and which determine policy at high level, and the policy 
decisions are made there in secret, without knowledge of the public; 
and in view of the reappointment process, they are virtually a com- 
mitment upon the agencies. 

I think that influence is something that needs to be considered in 
considering the independent status of these agencies. 

Thank you very much. 

The Cuatrrman. Mr. Russell is here for the first time this afternoon. 
I think we should give him an opportunity to make any comments 
he wishes to. 

Mr. Russert. Thank you very much, Mr. Chairman. 

1 am very happy to be here. I am sorry I was not able to be here 
sooner. 

I note the custom of a short history, a personal history. I might 
start by saying that I was born in Virginia, where I lived for many 
years. 

There is no good reason for mentioning that, but most everybody 
from Virginia seems to do it, so I will do it. 

I will mention that I next moved to Arkansas, where I lived in 
Hot Springs, went to high school, and went to Hendrix College in 
Conway, Ark., and there is an obv iously good reason for mentioning 
that, and there is another one, too, and that is that I am proud of it. 

The Cuamman. Thank you. 

Mr. Russeti. Then I went to Columbia Law School, where some 
of these other fellows seem to have gone, and spent a short time in 
New York in the practice, and then escaped back south to Atlanta, 
Ga., where I have lived for almost 18 years, and where in a moderate 
sized frame we have a very general practice running from the justice 
of the peace court all the way up or maybe, as Mr. John Bell Williams 
would say, down, but I mention that to say or to show that I do not 
think of myself particularly as an expert in this field, although I do 
have a practice before the CAB, and occasionally the SEC and the 
FPC, and a few of these other places. 

Now, if you would indulge me, Mr. Chairman, I would like to 
make just a comment or 2 or 3 on what has been said ‘here about 
this problem, and I would like to make my comments on the matter 
of the adjudication. 

I believe, and this is from the layman’s standpoint, that it is a 
major problem, the problem of undue influence in adjudication and 
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administrative agencies, and it is a major problem because the public 
has been willing to believe almost everything that has developed 
adverse to administrative agencies and their activities as developed 
over recent years. 

The public believes it is a bad problem. It is not important 
whether people who are experts in this field think it is a bad problem. 
The public thinks it is a bad problem. 

Every time I lose a case, my wife swears it is because of undue 
pressure and influence; and whenever I win one, why, that is a 
coincidence of justice prevailing nevertheless, although I say I have 
never won one. 

Now, to comment on 2 or 3 things that have been said, I think 
it is remarkable that in this particular field there is only one statute 
that I know of that specifically is directed to the problem, and that 
is section 409 (c) (2) of the Communications Act. 

Now, there was mention of aggressive enforcement of the law. 
But so far as I know, although that violation of that statute is made 
a crime by section 501 of the Communications Act, there has never 
been a prosecution under it. 

But that comes to the second thing that I want to say along that 
line, and that is if such a statute is good for the people at the Com- 
munications Commission, why isn’t it good elsewhere ? 

It is directed to prevent an evil there, and certainly other agencies 
are entitled to its protection or similar protection. 

Of course, there are shortcomings in that statute. First, it pro- 
hibits only people who participate in a case from making ex parte 
unauthoried representations. It does not apply to third persons, to 
outsiders. 

Secondly, it is hard to tell when it begins to apply. It says that 
ne person who has participated in the preparation or presentation. 
Well, what about the fellow who goes around and makes unauthorized 
ex parte representations before the case begins? 

Now, thirdly, it does not 

The CuairmMan. Before you leave that, Mr. Russell, will you permit 
an interruption ? 

Mr. Russe. Yes, sir. 

The CHarrMan. I think it might be helpful to give a little back- 
ground history on that because I agree with what you have just 
indicated, and because it is so misunderstood by so many people. 

I happen to have seen one of those who participated in the final 
approval of the language of the statute. 

I think I have said this heretofore earlier in the year in an effort 
to try to get it understood, and our interim report deals with it. 

There is a loophole, and the reason for that loophole was because 
of the fact when the section was approved by the House in the first 
instance, and then the Senate, and we got im conference, we found 
out that it was rather tight. It applied to everybody. 

I think both of you were on the conference. 

Mr. O’Hanra. I was not on that conference. 

The CuammMan. Mr. Wolverton was. 


Now, in the conference it was called to our attention that it was 
tight. 
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Our staff members called it to our attention, and it was so tight that 
a Member of Congress could not call down and talk to a member of 
the agency. 

The sponsors of the legislation did not hesitate to say that it was 
never intended that we have anything so tight. 

“Here I represent my constituency, and you tell me when I get a 
call or a plea from them that I will be violating the law if I call down 
and talk tothem about it. Now, we cannot permit that.” 

Anyone who had studied the legislative history would understand 
just what that provision of the law is today. 

That is the reason for the language in the act today that those who 
make representations to the Commissioners in adjudicatory proceed- 
ings are prohibited from making further representations without 
notifying the parties of interest. 

It is obvious that anyone who did not make representations before 
the Commission during the proceedings, can go and talk to them all 
they want to, so far as the law is concerned. He is not violating the 
law, and that is the reason why I announced earlier in the year when 
we did get into some of these things involved that there was a loop- 
hole, and that loophole should be closed, and our interim report so 
recommended it. 

I wanted that to get into the record at this point because I think it 
should be understood just what the situation is and how it was brought 
about. 

Mr. Russety. The third thing I was going to mention, Mr. Chair- 
man, with respect to that is that not only does it not apply to non- 
parties, and there is an ambiguity about the timing of the application 
of it, but also it does not apply to the recipient of an unauthorized 
ex parte illegal communication. wa 

Only the fellow who does it, not the fellow—it is not the partner 
inthe tango. The partner in the tango gets away, so to speak. 

Mr. Meeker has a good idea at page 9 of his statement, and his 
draft, I think, is a start in a good direction. 

Also Judge Peck, I feel the same way about that, although I be- 
lieve that the difficulty with that suggestion may be that it would pre- 
clude any inquiry as to procedural aspects of the case. 

I think that the proscription probably ought to run to the merits, 
to use Mr. Meeker’s words, or to matters of fact and law and issue, I 
believe, are the words in section 5 of the Administrative Procedure 
Act, where the examiner is given certain insulation. ; 

But anyway, it might be handled by those words, plus something 
like a willful attempt to influence in any manner not specified by 
law or by rule; in other words, some general catchall phrase. 

Now, before concluding, Mr. Chairman, I would like to say just 
one thing about this matter of secrecy or lack of information. 

It has been my privilege to represent regulated companies, sup- 
posedly private interests, utilities of various types in which members 
of the public invest their money. But we find in that business, and 
the Supreme Court has said, that a utility, a person subject to regu- 
lation by the Government, has no secrets. 

Any scrap of paper any railroad, any airline, any pipeline has is 
subject to scrutiny by the regulatory bodies. One thing I cannot un- 
derstand, and I say this almost as a layman, is how you can go to 
any commission and say, “We are the representatives of the people. 
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We are the Congress and we want to see everything you have got,” 
and the commission can say, “No, you cannot see everything we have 
got. It is true you pay us; it is true you oversee us, but we have got 
secrets from you.” 

Now that just does not make any sense to me. 

In concluding, Mr. Chairman, I would like to say that down in 
Arkansas or Geor gia, when we see something that is wrong, when we 
see something that is bad, and we see something that is against the 
public interest, we pass a law and we try tostop it. 

So, Judge Peck’s committee here, of which I happen to be a mem- 
ber of the section on administrative law of the American Bar Asso- 
ciation, the committee is working hard on a draft proposal which 
we hope will be approved by the association in February, and we 
hope we have it up hive to you for your consideration very shortly. 

Thank you. 

The Cuatrman. Judge, I wondered, and I wanted to ask this awhile 
ago, | think it would be an appro opriate time. 

“This committee, of course, W will make a report by January 1 when 
the new Congress convenes, and this one terminates. I wondered if 
whatever preliminary y—and it would have to be, I suppose, unofficial— 
work that you have ‘accomplished by that time, if we could have the 
benefit of it for the consideration of our problem here? 

Judge Peck. I would think so, Mr. Chairman. 

The American Bar Association, as you probably know, like other 
institutions is stratified, and nothing can have the imprint of the asso- 
ciation on it unless it has been approved by the top body, but so long 
as that is understood, what you might get did not bear ‘that imprint, 
that might be subject to change, offhand—and I could be corrected 
by Mr. Beelar or Mr. Russell—I would see no reason w hy, after the 
section on administrative law, the council of that section, which is 
going to have a go on this matter, I think, on the 10th of December, 
after they get through with it, I do not see why you should not, at 
least, have some private communication from us on the subject. 
| Laughter. ] 

Would that be all right, Mr. Beelar and Mr. Russell, or am I out 
of order ¢ 

The Cuarrman. Of course, I might interpose here that we are not 
seeking ex parte communications. [ Laughter. ] 

Mr. Russeti. Mr. Chairman, I might say that your distinguished 
counsel is a consultant to this committee, and I am sure is going to 
be very helpful, and will be able to report everything that goes on. 
Judge Peck. We might let him have a left-handed copy. [Laugh- 
ter. | z 

The Cuarmman. Very well. Iam sure we will have the benefit, and 
we are looking forward to it, of your views. 

There was someone else who wanted to say something. 

Mr. Brookhart, you have not had much opportunity at this. 

Mr. Brooxnarr. Well, I will identify myself as having been born in 
Washington, Iowa. Everyone knows that tall corn is grown in Iowa, 
but the tallest corn is grown in Washington County, Iowa. It is over 
30 feet tall there, at the last report. 

I went to school at Iowa State College, and George Washington 
University; I received two degrees from the latter school. I had 5 
years’ experience in the Federal Trade C ommission, in the economic 
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end; 8 years with the Securities and Exchange Commission as a trial 
and senior attorney; 4 years in the United States Army with the 
Office of the Inspector General; 1 year of these with the Office, Chief 
of Counsel, that was Justic e Jackson, at Nirnburg; and since that time 
in private practice, except for 2 years again with the Army in the Office 
of the Inspector General during the Korean war. 

My question or suggestion 

The Cuairman. I might interpose, if you would permit, by saying 
that your father was a Member of the Congress for a good many years. 

Mr. Brooxuarr. Yes, sir; 10 years. He represented Iowa. He 
also had Army service. 

My question grows out of my experience with the Office of the 
Inspector Gener: ‘al, and the study of the law under which the Army 
does, and the other military establishments do, conduct their self- 
policing. 

It is a simple law that merely empowers the Inspector General 
to investigate, to inspect, and to hear complaints that deal with the 
economy, ‘the efficiency, and the discipline of the Military Establish- 
ment. 

I suggest that at least the economy and efficiency are pertinent here. 

I suggest further that in keeping with Professor Miller’s proposal 
for the creation of a commission or some such agency, that the broad 
power of inspection, which is a continuing function to inquire into the 
state of the Military Establishment, and that the equally broad power 
to investigate any alleged misconduct might be pertinent for study 
here, because of the simplicity of the legislation, the extent of the 
experience that runs throughout the history of the Government since 
George Washington he: 1ded the Army, and I believe this is not incon- 
sistent with the suggestion by Mr. Meeker that investigation of any 
real wrongdoing might be referred to the Department of Justice be- 
cause, as it has operated in the Military Establishment, when there 
is found to be, what is thought to be, a violation of law, it is referred 
for criminal prosecution. 

But much of what we are concerned with here must first be ex- 
plored in its original allegation which, as we all know, very often 
does not turn out to be criminal. 

I do not know whether you are familiar with this concept, Professor 
Miller, but I might inquire of you. 

Mr. Miuter. I have some personal experience with it, Mr. Brook- 
hart, in connection with procurement fraud cases in the work of the 
Air Force Office of Special Investigations, and I would go along with 
that activity that it does a very good job in cooperation with the 
Federal Bureau of Investigation. 

I would not hold any re: al brief for the activities of the 1 nspector 
General, as a whole, however, in the military services. 

I should think that the peculiar needs of the military services, and 
particularly the command channels and such, which do operate there, 
create an entirely different problem. 

My view is that the inspection would be possibly a desirable thing, 
and would certainly be worthy of study, but I would like to see the 
inspectors being outside of the body being inspected, independent from 
them, rather than a part of the internal mechanism. 

Mr. Brooxuarr. That would be as contemplated by your suggestion 
for a Commission. 
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Mr. Mitier. Yes; even though that in the case, I think, of the Office 
of Special Investigations of the Air Force, they do first- grade work 
in procurement fraud cases. 

Mr. Brookuart. They have a broader concept than the other depart- 
ments. 

Mr. Mitier. They have a mission similar to the FBI, and operate 
under General Carroll in very similar fashion. 

Judge Peck. Might I ask to be excused, Mr. Chairman, unless some- 
one particul: rly w ants to ask me a question / As I told Mr. Lishman 
when I accepted your flattering invitation, I have to be back in New 
York for dinner tonight. 

The CuarrmMan. Surely, Judge; and again, with the thanks of the 
committee, we appreciate your presentation here, your contribution to 
this important work. 

Mr. McConnaughey / 

Mr. McConnaveuey. Mr. Chairman, I have just a couple of ques- 
tions that I ask primarily to illuminate some dark corners in my per- 
ception of some of these proposals. 

As I understand Mr. Meeker’s proposal, he indicates a preference 
for a statement or code of ethics to be prescribed by the agency itself 
as compared with legislation of general application. 

[ am curious to know whether the enforcement of a violation of such 
a code would find itself lacking in authority if the code is merely an 
expression in the individual agency’s own views as to how it should 
behave. 


Mr. Meeker. Well, I think that I am talking from our own situa- 
tion. 

As you well know, our conduct regulation is adopted under the rule- 
making power of the statute that created the Commission. 

I realize that our sole power, other than to refer a real conflict-of- 
interest case to the Justice Department, after inquiry and discovery 
of sufficient evidence to warrant reference or even just to warrant the 
problem and let them decide whether they have got a prosecutable 
offense, I realize that we are limited in dealing with the outsider to 
the area of disqualification of further practice before us. 

I submit, however, that insofar as a lawyer is concerned or an account 
is concerned or even a public-relations man, who may be so charged in 
a proceeding before us, if disqualified, it has a very real impact, and so 
far as the lawyer or accountant is concerned, we always refer any pro- 
ceedings that we have taken against anybody, whether we disbar them 
or not, or disqualify them, to the appropriate State agency concerned 
with the original admission of the individual. 

Now my feeling about the thing is that there is more than one area, 
I think, as Professor Byse pointed up very clearly, that the thing that 
troubles most of us here is ex parte c ommunications. 

What concerns me about the statutory enactment is the many other 
areas of ethical standards of conduct which are involved in our con- 
duct regulation, and the conduct regulation of other agencies, and I 
just do not think we ought to rush into a statutory code with the prin- 
cipal objective of getting an ex parte communications solution, and 
find ourselves with m: ny "problems of interpretation in a very serious 
possible penalty involved in other areas which are much more difficult 
to define and restrict than is the problem of ex parte communications. 
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Mr. McConnavcuey. I appreciate your problem as to that, and I 
am speaking of a situation where, laying aside law which would make 
it impossible to do what you prescribe, you prescribe a code which goes 
beyond your present law and says that people in your agency shall do 
this, this, and that. 

Now somebody in your agency violates that code. There is no stat- 
utory or legal basis for prosecution or other disciplinary action for that 
violation. 

Mr. Meeker. I must interrupt you on that, sir. 

Mr. McConnaveuey. That is what I want to know. 

Mr. Merxer. Certainly. Under the existing civil-service statutes 
and regulations, we can proceed in several ways against our own em- 
ployee, and there are very definite protections for the employee, for 
example, depending on whether or not he is a veteran. He gets very 
special protections as to hearing under the La Follette Act: we can 
proceed by way of suspension or by way of censure or by way of 
removal, and in various cases, depending upon whether a man is a 
veteran or nonveteran, I am not really qualified to go into detail on 
this, he has an appeal to the Civil Service Commission. 

Mr. McConnavecuey. I appreciate that, if he has violated anything 
generally. 

Mr. Meeker. Including our own rules. 

Mr. McConnavueney. Including your own rules; and the code of 
ethics would be a violation of a regulation established by you. 

Mr. Meeker. We have a code of conduct which we enforce both as 
to our own employees and lawyers and practicing accountants before us. 

Those proceedings are generally private and when the result comes 
out in a disqualification pr oceeding, the result is generally public. 

They are private to protect the reputation of an indiv idual until the 
adversary proceeding has been concluded. 

Mr. McConnaveuey. I simply wanted to explore the question of 
whether the sanctions to enforce your self-prescribed code would be 
effective in their application in the absence of the basic law of more 
general application. 

Mr. Merxer. Let me address myself, finally, to that by saying this: 
That as far as ex parte communications are concerned, as far as 
conflict of interests situations covered by sections 283 and 284 of title 
18, United States Code, are concerned, they are my recommendations 
for a statutory remedy. 

Mr. McConnaveoney. That I understand. 

Mr. Merxer. And as far as the distinction between a code of ethics 
and our agency’s conduct regulations, that is not really very great. 

The code of ethics for members was adopted by members for them- 
selves as an adaptation of the code of judicial ethics of the American 
Bar Association, but it is in essence an extension to the members, so 
that the public will know that what is really and basically in our con- 
duct regulation which has been adopted since 1953 in its present form. 

I think that the real problem here is the extent to which you create— 
as someone else has suggested here—a situation of people whom you 
want to recruit for policy jobs and for top-level jobs from the outside. 

IT tell you I think it is a good thing to have people coming in from 
the outside into the agencies every once in a while, present company 
and myself left out. 
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But I think that you would have difficulty in recruiting good people 
if you tied them up so in possible exposures on narrow and fine points 
to criminal sanctions, and that is the reason why I think in terms of 
agency codes in areas other than ex parte communications and conflicts 
of interest areas where I think there ought to be some agency policing 
of its own people : and the people who practice before it. 

Mr. McConnavueuey. My second question goes to a statement made 
in your statement and to the more general question as to whether it is 
not essential to a clear implementation of the sort of procedures that 
have been suggested here: that there be a clearer identification of the 
types of cases to which, for example, these ex parte communications 
sanctions should apply than exists now. 

To point that up, I note something that you have already men- 
tioned, that you suggest an inadequacy 1 in the drafting of Mr. Wolver- 
ton’s bill in that it is applied to proceedings which are of quasi- 
judicial character; but you suggest that its application to persons 
exercising quasl- judicial functions is a clear and effective and enforcible 
proceeding. 

Now I hear what you say, but I do not understand what you mean. 

It seems to me it is essential if you are to apply sanctions of that 
sort that it be clear what they are applied to, if there are other cases 
where it is appropriate to apply them. 

Mr. Meeker. Well, I will tell you, as Congressman Wolverton has 
pointed out, and perhaps his counsel can be asked to put it in words 
that would be applicable and understandable to everyone. 

I suggest in the manner in which it is functioning, not as a matter 
of fact. 

When you get to questions of rulemaking and adjudicatory—those 
two different words—I think you have a re eal problem, and I am not 
so sure that I can give you an answer by defining it. 

I just happened to think that when the Commission is sitting as a 
quasi-judicial body, hearing adversary argument, and will render a 
quasi-judicial decision, that it is functioning in that area, and, as to 
those functions, it ought- -these ex parte communications prohibitions 
ought to apply. 

I want to say also, though I personally believe that you can go too 
far in the quasi-legislative area and the quasi-administrative area, I 
think sometimes people start to go too far when they try to influence 
an agency with respect to its enforcement functions. 

So that there is that problem that I am looking toward in connec- 
tion with the code. 

I think someone else here pointed out today that there have been 
attempts in history to influence the possible reference of a case to the 
Department of Justice. 

There have been attempts in history to influence, perhaps, the De- 
partment of Justice, and that is what I really am getting at by saying 
that we need something broader than a mere code in terms of ex parte 
communications. 

Mr. McConnavcuey. I should like to ask one third question, and 
it does not relate primarily to what you have said, but perhaps you 

can answer it, because I use your procedure as an illustration of what 
I mean. 

In your agency you process registration statements. 
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I do not know whether that is an adjudicatory proceeding, whether 
it is an administrative proceeding, a rulemaking proceeding, or what 
it is precisely. 

Ordinarily, and I think properly, people talk to members of the 
staff and to members of the Commission about what they are doing 
about those cases. 

They are not adversary except in the case that they are adversary 
to the members of the staff who may be working out what is appro- 
priate for them to say. 

Suppose a man who has a practice before the Commission has a case 
of that sort. He also, at about that time, has submitted to the Com- 
mission a case clearly adjudicatory in character, which has been pre- 
sented, and as to which it would be inappropriate for him to talk to 
a member of the Commission or a member of the staff concerned with 
the disposition of that case. 

Suppose he also is concerned on behalf of a client with the develop- 
ment of a rule which the Commission has put out for public comment, 
and in which it has invited comment. 

It is not appropriate for him to talk to members of the Commission 
about the pending case, the case pending for decision. 

It is, we presume, appropriate for him to discuss what kind of a 
rule they are going to formulate, because they have invited that com- 
ment; and he has, at the same time, a problem as to what should be 
or should not be in his registration statement. 

Now, on this question of the appearance of evil, whom can he talk 
to or can he talk to anybody about those things he properly can talk 
to people about, without creating the impression that he may be talk- 
ing about the thing he cannot talk about ? 

Mr. Meexer. Well, I do not handle registration statements, but I 
will give you my own views. 

So far as I am concerned, he is perfectly free to go in and discuss 
possible dubiticntine in his registration statement, irrespective of the 
fact that he may have a matter pending before the Commission in 
which the same staff—I will go that far to say—is involved in prose- 
cutory aspects of their work on the other side. 

I think that that is one of the things that we are supposed to be doing 
as an administrative agency, and one of the reasons for our existence, 
and that it would be a sorry day when a fellow could not feel free be- 
cause he represented more than one client, to go to the same agency on 
different matters, even though the agency had one of his matters under 
consideration for decision. 

I would go this far and say that he should feel perfectly free, if he 
disagrees with the staff of the agency in connection with that, to ask 
for permission to see the Commission and take up his disagreement 
with the five Commissioners. 

I will also say, in answer to your question, that I think in connection 
with the registration statement the Commission and its staff are an 
administrative phase or in an executive capacity and not a quasi-legis- 
lative capacity. 

Mr. McConnaveuey. That would be my impression. 

I agree with you in what you say, but I do think that sort of a case 
points up the desirability of making a clear distinction procedurally 
and otherwise between those cases which are of an adjudicatory char- 
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acter and those which have other character, so that not only the Com- 
mission but the people dealing with the Commission, first, may know 
what they may properly do and, second, so that the people who, you 
might say, will say, “Well, this guy is down there talking to those peo- 
ple all the time he has got his case pending,” will have some basis for 
knowing that maybe he is legitimately talking to them about things 
he has a right to talk to them about. 

Mr. Meexer. Let me say with respect to that that there are some 
people who feel that the practitioners who come before us more fre- 
quently than others, as someone suggested yesterday, know what we 
are doing. 

Naturally, they probably would not be there if they did not know 
what we were doing, and know how to do it there. 

However, I think that you have to assume initially that you are deal- 
ing with people of integrity, just as I assume when a lawyer comes to 
me and says, “Mr. Meeker, this is the fact with respect to this case, 
and I tell you that.” 

I assume initially that he is a member of the bar and an officer of the 
court, and that what he tells me is correct, and I am perfectly willing 
to do him the courtesy and pay him the tribute of relying on it. 

I used to sit at a table in New Haven where 2 or 3 court of appeals 
judges, a district court judge for whom I used to work as a law clerk, 
used to eat lunch all the time with a bunch of lawyers. 

None of us there felt that we would have a happier day in court if 
just because we had lunch with these judges once in a while, and I do 
not think the judges felt that way about it. 

The table rotated all the time, and sometimes you could not get 
a seat at the lawyers’ table. 

But I do think some people feel that frequent appearances enable 
some who make frequent appearances to get some benefits. 

Frankly, I have not observed it. I find, for example, people who 
have been with the agencies sometimes have a harder time, and are 
asked more questions and given more of a workout in the initial stages 
than people who are not alumni of our or ganization, which sometimes 
worries me a little bit as I look to my future. 

Mr. McConnaveney. Mr. Meeker, you are not alone in that ob- 
servation. 

The Cuarrman. Mr. Cragun? 

Mr. Cragun. Mr. Chairman, I had one observation that I simply 
feel compelled to make, despite the hour. 

This ties up intimately with the first subject which was discussed 
yesterday ; that is to say whether clearly judicial functions should not 
be confined to the courts; perhaps transform the present Commission- 
ers into judges or establish courts to be newly staffed, but in any event, 
to put in a court, for in two respects today we see what would happen. 

In the first place, as Professor Byse quoted Professor Jatfie, no 
litigant thinks of importuning his Congressman to go to the judge 
of a court before which he is litigating. 

If the problem is solved then and there as to this distinction be- 
tween, well, are we wearing our judicial hat or are we wearing a legis- 
lative hat or are we administrators, 

We have solved that difficult problem about which so much discus- 
sion has revolved about today. 
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The second respect in which we have improved things lies in this 
roblem of personnel, eternally getting better personnel, better type 
individuals to staff these commissions. 

I am certain that there are men here today who would not turn down 
a Federal judgeship but who could not possibly be recruited for work 
as a commissioner of one of these agencies; they would not take it. 

You lose great talent as a result of not putting these judicial func- 
tions with a court and instead maintaining this hybrid arrangement 
which causes so much confusion and so much difficulty. 

Thank you, Mr. Chairman. 

Mr. Haas. Mr. Chairman, we heard from five distinguished law 
professors, and although in the United States it is very frequent for 
us to impose all the difficult problems on the schools, I want to make 
the observation that we did not hear anyone propose that law schools 
increase their teaching of professional ethics nor, perhaps, law schools 
or bar committees assume the difficult job of making a preliminary 
examination of the qualities of law, applicants for law dloceile 

It may be that Professor Miller, the sole remaining law professor 
of the five that were here, might want to make some remarks on those 
two points. 

r. Muer. Well, to take the second first, screen them for what? 
For what they might do in the future? I do not know how we might 
do that or what they have done in the past. 

We do that to a certain extent. All law schools do that to a certain 
extent. They make sort of a survey of the incoming student, or all 
good law schools do it. 

So I believe it is being done to some extent. 

I do not know how we can possibly anticipate derelictions in the 
future by any student. I am sure that the law schools are not doing 
the job which they should do, and for that matter any university is 
doing the job which it should do so far as education, so far, perhaps, 
as inculeating a sense of professional ethics; we can do a lot more. 

I would be the first to recognize it, and I am sure my colleagues 
who are here would underscore that also. 

We are, I think, trying to do a better job. 

Perhaps we need some oversight from someone to do it. I would 
suggest, and sincerely mean it, that the American Bar Association has 
been rather derelict, to use this term “oversight,” in its oversight of 
legal education. 

They have let legal education sort of go as it would in direct contra- 
distinction to what the American Medical Association does. 

There is a lot the ABA could be doing, I think, that they are not 
doing, and that is one way in which the law schools would be im- 
proved in this country. 

The Cuamman. Mr. Wolverton ? 

Mr. Wotverton. Mr. Chairman, may I make an observation and 
comment in view of the fact that there has been some emphasis placed 
upon the use of the word “quasi-judicial” in the bill that I hurriedly 
drew ¢ 

I am not so sure that “quasi-judicial” is the word that should be 
used. I will tell you frankly that I used it because that was the term 
that had been most usually referred to in the testimony before this 
committee. 


———— 
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It was refererd to as quasi-judicial, so I think I fell, maybe, into the 
error of accepting something that I thought, to put it generally, was 
understood. 

When it comes to a question of whether it is judicial or not, to me 
that is a very plain matter. If there is an issue joined with opposing 
elements, that requires a decision and it is judicial in character. 

I do not know whether you have to call it quasi; you can call it 
judicial. 

Now, in the next place, the point that was made about the making 
of rules, I think we must all well be aware of the fact that it is not 
only in the particular case that is at issue between two contending 
forces that need some protection, but this rulemaking is something 
that requires protection, in my opinion, for this reason. 

The Commission can adopt rules that will have a very determined 
effect upon a case that is at issue before the Commission. 

For instance, there was testimony before this committee with refer- 
ence to the channel that was being sought by an airline. 

I have here a public release that was made with respect to it, where 
certain Senators called upon the Commissioners in an endeavor to 
have them adopt a rule in the nature of a policy that would preclude 
an airline company from having a license granted to it. 

Now, if that rule was adopted, it would have been determinative of 
the application that had been made by that airline company for a 
television or radio license. 

Now, if that was done behind the scenes, as was attempted to be 
done in this case, and which appeared in testimony before this com- 
mittee, that would have been a determinative act against the case that 
was at issue. 

There can be harm done even in the question of drawing rules. 

My point in this whole thing is that anything other than simple 
executive work in the form of administration that does have an effect 
or could have an effect upon litigants, it should be done in the open. 

Proposed rules should be the subject of hearings with opportuni- 
ties afforded people for and against to appear, and not let cases be 
determined by the adoption of a rule behind the scenes in which the 
litagants or one of the litigants, at least, has not had an opportunity 
to be heard. 

Mr. Meexer. Mr. Chairman, since I had discussed the question of 
code, I would just like the record to show that I do not disagree with 
anything that Congressman Wolverton has said. I would abhor the 
situation that he has refered to and, furthermore, as a lawyer, if I 
were in private practice, I would avail myself promptly of the route 
of judicial appeal which is available to me in the case of retroactive 
application of a rule. 

Furthermore, I do not think there is anything inconsistent with my 
proposal to what you have suggested, Congressman Wolverton. 

The Cuamman. Mr. Benjamin, did you have something? 

Mr. Bensamin. Most of what I wanted to say has just been said by 
Congressman Wolverton. P 

But I would like to mention one thing in relation to Mr. Miller’s 
reference to Moss subcommittee of the Government Operations Com- 
mittee, and just to add that the work of that committee has taken the 
form of a bill which, I think, ought to be on the record, which is 





202 ADMINISTRATIVE PROCESS AND ETHICAL QUESTIONS 


H. R. 7174, and an identical bill is S. 2148, and to add to that simply 
that those bills are in essential respects like the one section of the 
ABA proposed code of administrative procedure, S. 4094, in section 
1002. 

There are some differences, but essentially all these three bills are 
designed to meet the question of secrecy that Mr. Miller mentioned in 
his remarks. 

The CHarrMan. Yes. 

Mr. O’Hara? 

Mr. O’Hara. Mr. Chairman, I was called away at 4 o’clock because 
there were some people I had an appointment with, and I had to 
see, but I did want to express my appreciation to the panel and to 
those who have taken part, and I am sorry to have missed some of the 
discussion while I was away. 

I feel almost like reaching out to see whether I have a halo after 
this discussion or whether it is slightly askew, because we have cer- 
tainly been talking about something that is very necessary, very 
ethical, and all that. 

What troubles me about this whole problem are these agencies 
which must very much, as the Congress does, have to deal with practi- 
cal realities and human beings w ho come to you and say: “Here, I have 
got my problem.” 

They are not concerned about whether they are violating a rule or 
they do not even think about the rule, and then you get into the so- 

‘alled ex parte proceedings which, of course, is reprehensible and 
which should be dealt with. 

Frankly, I think Mr. Meeker has given a very good general statute 
which should be looked over, but I think it covers some of the evils 
which have developed in these hearings. 

For example, as I recall it in the FCC, the prohibition against ex 
parte seems to apply only to those who are parties in interest or 
have a pecuniary interest or the attorneys. 

But we ran into the rather obviously flagrant aim, developed either 
by the parties themselves or in some instances, I think, by the attorneys, 
of sending someone who had no interest, who obviously was outside 
of the statute, one who said he just felt sorry for so and so, because 
a good friend of his thought he was getting a bad deal, and he became 
an officious intermeddler, as one of our Supreme Court decisions in 
Minnesota described him, and proceeded to do all that he could to 
bring about ex-parte pressure. 

Well, of course, that sort of thing has got to be covered by a statute 
which applies across the board. 

But how in the world are you going to separate in an agency, if 
they are going to be the judges in contested cases, and also admin- 
istrators and rulemakers who have to try to find information in talk- 
ing with the industry and talking with people about the various prob- 
lems upon which they are asked to legislate, in a sense, rulemaking 
maybe, that sort of thing, how are you going to set up an ivory tower 
and make them a bunch of intellectual dummies or mummies or what- 
ever you want to call them, how are you going to make it work ? 

I think from a practical problem viewpoint, after only 18 years of 
experience, and Mr. Wolverton, my colleague, has been here for 32 


years—for example, let us take Mr. Gatchell’s Federal Power 
Commission. 
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Here are a bunch of little people in a little village, and they want an 
extension of gas lines into their little village, and they rely on Joe 
O’ Hara to do something about it. 

I either go down and testify in the open hearings or I write a 
letter. 

Well, I am trying to impress the Commission that I think the de- 
cision should be that they get that, and they expect me to do it, and 
sometimes I know more about it than anybody except the particular 
people who are trying the case. 

How am I going to avoid that? I will avoid it after the 3d of 
January, but heretofore I have been in that situation, as has every 
Member of Congress, every Member of the House, and‘every Member 
of the Senate. 

An airline, for instance, people want airline service, and I know 
the area and how important it is. 

Are you going to write a statute which says I, as representing 
those people, do not have a right to either appear before the CAB or 
to write a letter and say that I wish to make that part of the record 
representing the views of these people, and that this is the reason 
why I think they should have it / 

I do not know; I have only had one rule in my office, and that was 
my door was open, and as a Member of Congress, to anybody who 
wanted to come and see me. Lobbyists, we have used that term as sort 
of an epithet, but actually I have learned a great deal about the 
operation of a business that I knew nothing about, by sitting down 
and talking to a so-called lobbyist about what his problems were, and 
many times they have given helpful information. 

I have always underneath known that they had an issue to be served. 
They were frank about it. They were representing the X company, 
or X industry, or so and so, and I felt it was my responsibility, as lam 
sure members of the Commission do, to get all of the information that 
y ou can. 

I do not think you can be a competent member of a commission or 
a competent Member of Congress without absorbing every bit of 
information that you can possibly absorb, dealing with a particular 
case. 

If you were a commissioner or you had a law which you had under 
observation for action, without getting that, I do not see how you 
can say that you are going to make an ivory tower for every one of 
these Commissioners. 

Now, permit me to say after these many years my respect for the 
type of people who are in Government, and I am speaking of the 
Commissioners, of their staffs, all the way down, my confidence, my 
respect for them, has increased over the years rather than decreased. 

1 think there are so many people of splendid ability, of the highest 
type of integrity, that I have nothing but the greatest respect for them. 

They are dedicated, many of them are dedicated, people who have 
stayed i in a position which I think is far below their abilities and earn- 
ing capacities simply because they get a great satisfaction out of doing 
a particular job. 

Now, we have had these highly dramatic instances which have been 
developed in this committee after a year and a half. It was most 
unfortunate, but I say, in leveling your approach to this with a little 
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bit of commonsense, do not deny the citizen the right to go and appeal 
to those who are governing him. 

I have known some judges who were the friendliest sort of people, 
who associated with everybody, who were absolutely above reproach. 

I have, on the other hand, known judges whom I disliked heartily 
because they were arrogant, highhanded, and aloof, and I do not 
think they did as good a job in administering justice as some of the 
ones who might be criticized by some for associating with people. 

Take the country judges, heavens and earth, the litigants go in, and 
they do not know any better than that they want to talk to the judge 
about the case, and he eases them out of the door and wipes it out of 
his mind. 

It does not affect him. But to say that you can set up a rigid 
standard where nobody talks to anybody, I just do not think it ean 
be done, and I say that something should be done along the line of a 
statute which is an across-the-board statute. 

I frankly disagree with those who propose that each agency should 
have their own rules of ethics. It may be helpful to them, but I do 
say you do need a statute across the board which will protect and let 
the public know that they cannot have, that there cannot be, these ex 
parte a Pore 

Mr. Chairman, that is the sort of statement I would like to make, 
and I would like to give Professor Miller one more story to add to 
that one of his. 

One of my former colleagues from Maine tells the story, which was 
a true story, of this lawyer slowly reading his brief, and the chief jus- 
tice said, “Counsel, would it interrupt your train of thought if I asked 
you if you would turn two pages at a time?” [Laughter.] 

The Cuarrman. Mr. O’Hara, thank you. 

Mr. Wolverton referred to his swan song. Perhaps you have heard 
Mr. O’Hara’s. 

It does, of course, exemplify the 18 years that he has served in 
Congress, very ably. 

It has been my pleasure to have served with him. He and I both 
came here the first day together and, as I said about Mr. Wolverton 
a moment ago, perhaps if this panel discussion had taken place before 
he made his announcement last year he might also have decided to 
stay. 

Mr. Gatchell ? 

Mr. Gatcuett. Mr. Chairman, if I may just take a brief minute. 

Mr. O’Hara has touched on some of the things that greatly dis- 
turbed me in this. 

I would want a code of ethics adopted by Congress for the protec- 
tion of thosé who work for these agencies, the commissioners as well 
as their staff. 

I do think there is much to be said for having it adopted in broad 
language but, nevertheless, this is proposed as a criminal statute, and 
a criminal statute must be precise. 

One of the difficulties that I have encountered in trying to work 
out language for the commission’s code of ethics which this Com- 
mission has adopted again, after having done so 2 or 3 times before, 
and adopted on July 23, with some amendments that they have got 
from this committee, for one thing, and from other committees of this 
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Congress, I suggest to you that if it is confined to quasi-judicial, that 
that term must be defined with particularity. 

I do not know what quasi-judicial means. At the very opening 
part of this panel discussion here it dealt with the judicial. 

The second one dealt with legislative, and there was not agreement 
among the three panelists there on what legislative was. 

You need to define those terms with particularity, and then, if you 
are going to exclude any ex parte consideration of, presentation of, 
procedural aspects, I think you are going to run into some very real 
difficulty. 

We are importuned constantly by Congressmen and Senators to 
help out these communities to get gas service, to help out these commu- 
nities as in North Carolina where they wanted to get a hydroelectric 
powerplant constructed. Those people need help, and they need to 
go to somebody who knows about it, and they do come to us and should 
have the right, too, to do so, so it is a question of considering these 
public aspects which are the major considerations we should have 
before us, and we must keep healthy companies; we must see that they 
get a sufficient return, financial return, to keep them healthy, so that 
we do not have here by any means a simple mec, toa 

We have conducted disbarment proceedings, and we have disbarred 
members from appearing before us, former members of our staff and 
practioners before us. 

We have conducted those proceedings, and I know something about 
what you have to go through in that. It is not that we are in dis- 
agreement with those who want a code of ethics. We are in agree- 
ment with them, but the problems are very difficult, and I do not think 
that they have, by any means, been exhausted this afternoon. 

I am sorry that Judge Peck is not here, but I know that Mr. Russell 
will tell him about some of these things, because they are very impor- 
tant from our viewpoint, the worm’s eye viewpoint of one who has to 
work out the policies laid down by Congress. 

I certainly do appreciate the privilege of being permitted to partici- 
pate in this panel discussion. It has been very illuminating to me, and 
very hel ful. 

Mr. Wotverton. Mr. Chairman, may I just say one word to clarify 
what I think is a misunderstanding? 

Some of the statements that have been made would indicate that 
those of us who have asked for some type of legislation in this matter 
have in mind that we will place the Commissioners and their em- 
ployees in an ivory tower. 

I have no such thought. I do not care how much information a 
Member of Congress gets by talking with somebody else or how much 
is given to him by talking to someone. The point I object to is that 
those representations that have a bearing on a case are given in 
secret. 

The thing I am contending for is that whatever is done should be 
done openly and, as Mr. Gatchell has said, the people come and they 
want something done. 

Very well, that is all right. 

Then there is a forum where they could ask for it, and people who 
would be interested in that are notified, and then they are heard, and 
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there is not a case of carrying information into a commissioner that 
nobody knows anything about. 

I think some of the testimony that has been given before this com- 
mittee has indicated that back-door method of appeal to Commis- 
sioners is reprehensible on the part of any member of the bar that 
would adopt that. 

I cannot get out of my mind the fact that we had evidence here 
before this committee of a conference being held in a law office in this 
city of Washington in which it was discussed as to who would be the 
best one to approach the Commission or Commissioners in that par- 
ticular case. 

Who will justify any such thing as that on the theory that Commis- 
sioners must have all the information that they can get to enable them 
to make decisions ? 

I am in favor of that, but I say, let it be open and aboveboard. Go 
in the front door, not in the back door, and in a way that everyone 
who is interested will have an opportunity to know what is being 
said, and the influences that are being brought to bear, and that applies 
whether it is a Member of Congress or w hether it is anybody else. 

I do not think there in any sense they should be considered aloof 
from that. There is not a Member of Congress that I know of who 
would ever permit a constituent to come into his office and expect him 
to go to a judge of a court where a case was at issue and present the 
matter to a court. 

I want to see the same atmosphere that is around a court thrown 
around those who are disposing of matters that are judicial in char- 
acter—leave out this quasi business, that is only playing with words— 
judicial in character, so that everybody knows what is on the record, 
and let every attorney be responsible. 

If you consider that they were sending men who were not in the 
case, as Mr. O’Hara pointed out, but because they had an influence, 
either had been a roommate in college or for other reasons had an 
entrance of a social or personal character—that is not right, gentlemen. 

That is the thing I am trying with everything I have said or done, 
to tell you that I think that is wrong, and should be provided against 
as a protection to the Commissioners, their employees or to 1 Member 
of Congress who will be glad to be in a position to say, “I cannot do 
that because of the law as it is.” 

You will protect them all when you pass a law like that, and it will 
be appreciated by them, in my opinion. 

That is all, Mr. Chairman. 

The Cuamman. That isall right. 

Does anyone else have any comment before we leave? Mr. Hedrick? 

Mr. Hepricx. I have a comment on behalf of the five of us from 
the Bar Association of the District of Columbia and that is that we 
want to thank you for letting us sit here and participate in this very 
interesting and informative discussion, and I think that each of us 
has learned a great deal here about this problem that we thought we 
already knew quite a bit about, and I think it is going to cause in sev- 
eral instances a reexamination of some of our thinking, and we appre- 
ciate the problems of the committee a great deal more, and there may 


be other suggestions that we can come up with and help you with in 
your work. 
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I do want to say that I think it is very important that this legislative 
type work continue on a regular basis, and that if you need any help 
with the Appropriations Committees to get more of the same kind of 
staff that you have, } you can be sure that the bar association will come 
forward and put in a good word, if that is the appropriate thing to do. 

Thank you, Mr. Harris. 

The Cuarrman. Thank you, Mr. Hedrick. 

I only wish we could get the same type of publicity—and this is no 
reflection on any newspaper reporter at all, but the same type of 
publicity -on this kind of hearing and discussion that we have held 
these two days that we could get on some accusation of some bribe or 
something that somebody has committed. 

I think it would be most helpful to the American people to know 
what has been going on here both yesterday and today both in sub- 
stance and in real meat as to the work that is contained and is part and 
parcel of this whole operation of government, and which means so 
much to the American people. 

If we could just get this kind of information of this discussion to 
the public, and they could understand what has been going on, I think 
it would be exceedingly helpful. 

Mr. O’Hara. Mr. Chairman, I would like to say that it has been one 
of the most interesting and informative few days that I can remember 
spending in a long, long time. 

The Cuarrman. Mr. Thomas? 

Mr. Tuomas. I know the hour is late, and I just wanted to bring 
your attention to the Canons of Professional Ethics which were 
adopted and have been in force for about 27 years before the ICC, as 
they bear in an interesting way on some of this discussion that has 
been going on. 


There is a provision about ex parte communications in quasi-judi- 
cial activities. 

There is also a specific provision against any attempt to sway the 
judgment of the Commission by enlisting the influence or intercession 
of Members of Congress or other public officers, and that is not in 
reference to quasi- -judic ial proceedings but simply an overall prescrip- 
tion of ethical conduct. 

Mr. Wotverron. Did I understand you to say that your rules of 
conduct specifically mentions Members of Congress / 

Mr. Tuomas. They do. 

Mr. Wotverron. | congratulate you. 

The Cuarrman. Mr. Beelar? 

Mr. Brertar. Mr. Chairman, I hope that the arrangements will be 
made so that each panel member in this 2-day session can have 1 or 2 
copies of the printed hearings. 

The Cuarmman. Yes. I was going to announce or at least advise 
you that if you even want to take the little white cards in front of you 
with your names on them as a memorial of this occasion or a souvenir 
or something you are perfectly welcome to do so. 

Actually, we do intend to have the proceedings printed, and we will 
furnish copies to each member who has so willingly and gladly con- 
tributed to these 2 days of discussion. Iam sure we have the addresses 
of everyone here in the committee files. 
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Let me again, on behalf of the committee, thank each of you for your 
time and for your challenging efforts here with the committee, and the 
record that has been made on these problems that we have discussed 
these past 2 days. 

It will be exceedingly helpful to the committee, and I assure you 
that you have contributed a great deal. 

I want you to know that as a citizen and one who pursues a profes- 
sion that each of you do, whether you are an attorney or lawyer, 
whether you are a professor or whether you are a Government em- 
ployee, I think the proceedings of these 2 days will receive wide recog- 
nition on the subject in the future. 

Before we adjourn, I do want at this point, which would be very 
appropriate, to include in the record at this point the ethical standards 
and rules of practice and code of ethics of each of the regulatory 
agencies that come under our jurisdiction, with the exception of one 
that has not yet reported, and I understand we will have a report 
from that Commission within the next few days or some of their firm 
recommendations that they intend to make. 

We have these here, and they will go in the record at this point, 
and when the other is received it will also go in the record along with 
it so that the record will—the SEC is in here. 

Mr. Meeker. Mr. Chairman, I just wanted to make sure that not 
only our canons of ethics for members but our conduct regulation 
was included, because the two complement each other. 

The CuHarrman. Yes, we have them. 

Mr. Merrer. Fine. 

(The documents referred to follow :) 


INTERSTATE COMMERCE COMMISSION, 
Washington, D. C., December 1, 1958. 
Hon. OrEN Harris, 
Chairman, Special Subcommittee on Legislative Oversight of the House 
Committee on Interstate and Foreign Commerce, Washington, D. C. 


DeAR CHAIRMAN Harris: I am informed that at the end of the panel discus- 
sion conducted on November 19, 1958, by the Special Subcommittee on Legisla- 
tive Oversight of the House Committee on Interstate and Foreign Commerce, 
you made a part of the subcommittee’s record the codes of ethics adopted by 
several Federal administrative agencies. In view of your interest, I enclose 
two copies of the “Restatement of Ethical Principles” which the Interstate 
Commerce Commission adopted on September 10, 1958, for its members and 
employees. Needless to say, we would have no objection if the subcommittee 
desires to make the restatement a part of its record. 

Sincerely yours, 
Howarp Freas, Chairman. 


RESTATEMENT OF ETHICAL PRINCIPLES 


The Interstate Commerce Commission deems it useful to restate certain basic 
principles which govern the conduct of its members and employees in the 
performance of their official duties and responsibilities. In addition, members 
and employees shall continue to be guided, to the extent applicable by the code 
of ethics for practitioners before the Interstate Commerce Commission as 
published in the Commission’s General Rules of Practice, and by other specific 
rules of conduct prescribed by the Commission. 

1. The Interstate Commerce Act and related statutes are to be administered 
fairly and expeditiously in the public interest and to achieve the objectives of 
the national transportation policy. 

2. Members and employees of the Commission shall not hold any official 
relation to, or own securities of, or be in any manner pecuniarily interested in, 
any carrier. They should not participate in any matter in which they have a 
pecuniary interest. 


Oo) 
0} 


0) 
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8. Members and employees of the Commission should not accept any loans or 
substantial gifts or favors from persons subject to regulation by the Commission, 
or who have a pecuniary interest in a matter pending before the Commission, 
or who represent others before the Commission. They should not accept from 
such persons unusual hospitality which is unwarranted by the personal relations 
of the parties. 

4. Members of the Commission and employees who assist it in the hearing 
and decision of cases should not receive from other persons or consider infor- 
mation or views concerning the merits of any matter which the Commission is 
required by law to determine upon a formal record, except upon notice and 
opportunity for all parties to participate. 

5. If a member or employee of the Commission entertains a proposal for 
future employment by any person subject to regulation by the Commission, such 
member or employee should refrain from participating in the decision of any 
matter in which such person is known to have a direct or substantial interest, 
both during such negotiations and, if such employment is accepted, until he 
severs his connection with the Commission. 

6. Members and employees of the Commission should not divulge confidential 
information to any unauthorized person, or release any such information in 
advance of the time prescribed for its authorized release. 





Crvit AERONAUTICS BOARD, 
Washington, April 21, 1958. 
Hon. OREN HARRIS, 
Chairman, Special Subcommittee on Legislative Oversight, 
House of Representatives, Washington, D.C. 


DEAR CONGRESSMAN Harris: This is in reply to your letter of March 24, 1958, 
and to the memorandum which was enclosed, wherein you requested certain 
information from the Board with regard to its rules, regulations, and statutory 
provisions which constitute a code of ethics. 

Pursuant to your request, there are enclosed copies of the Board’s rules and 
regulations which constitute our code of ethics. 

In March 1951 the Board adopted principles of practice which are applicable to 
to Board, to its staff, and to all other persons. In adopting these principles of 
practice the Board made it clear that the standing and effectiveness of the Board 
are directly related to its observance, as well as the parties and attorneys ap- 
pearing before it, of the highest standards of judicial and professional ethics. 

Section 300.1 of the Board’s principles of practice points out that in many 
respects the functions of the Board are similar to those of a court and parties to 
cases before it, as well as those who represent such parties, are expected to 
conduct themselves with honor and dignity. By the same token, the members of 
the Board, and those of its employees who participate with the Board members 
in the determination of cases upon a record, are expected to conduct themselves 
with the same fidelity to standards of propriety that characterize a court and 
its staff. 

Section 300.2 is designed to safeguard cases which are decided by the Board 
after notice and hearing and upon a formal record. It states that in such cases 
it is improper that there be any private communication on the merits of the case 
to a member of the Board or its staff. It is likewise improper that there be 
any private communication on the merits of the case to a member of the Board 
or to the examiner by any members of the Board’s staff who participated in the 
hearing as witness or as counsel. Moreover, it is improper that there be any 
effort by any person interested in the case to sway the judgment of the Board 
by attempting to bring pressure or influence to bear upon the members of the 
Board or its staff. 

Section 300.4 states that it is particularly improper that persons interested 
in the business of the Board provide unusual hospitality to the Board or its 
Staff or that such hospitality be accepted. Section 300.5 deals with proper 
attorney-client relationships and stresses the need for practitioners to use their 
best efforts to restrain their clients from improprieties in dealing with the Board 
or its staff. Section 300.6 provides for the temporary or permanent disqualifi- 
cation and denial of the privilege of appearing before the Board of any person 
who is found to have engaged in unethical or improper professional conduct. 

In addition to the principles of practice which were adopted to preserve the 
quasi-judicial character of the Board’s actions and to definitely prescribe in 
written form the rules of conduct by which all persons having business with the 
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Board are governed, the Board has also adopted rules governing the conduct of 
its own Officials and employees which require strict adherence to the highest 
standard of conduct. These rules have been developed over a period of years 
and have been revised and brought up to date through a continuous process. In 
adopting its present rule, the Board pointed out that in a regulatory agency such 
as the Board, whose actions affect the safety and the financial interests of a 
large number of persons, it is particularly important that every officer and 
employee adhere strictly to the highest standard of conduct in their social, 
business, political, and other off-the-job activities. 

The Board’s rules of employee conduct provide, in essence, that : 

(1) No employee may receive unusual gifts or entertainment which might 
be interpreted as tending to influence the performance of his official duties. 

(2) No employee may hold or acquire a pecuniary interest in any air 
-arrier, foreign air carrier, or any other enterprise primary aeronautical im 
nature. 

(3) The unauthorized disclosure of information may result in disciplinary 
action against any employee, including suspension or removal. 

(4) No employee may engage in any outside employment or activity 
which in any way tends to interfere with the proper performance of his 
official duties or involves a conflict of interest. 

(5) No former employee of the Board is permitted to appear before the 
Board in connection with any matter which he handled while associated 
with the Board. In matters which he did not handle or pass upon but 
which were pending at the time of his employment with the Board, he is not 
permitted to appear before the Board for a period of 6 months after leaving 
the Board. 

(6) No person will be employed or retained by the Board who has a 
member of his immediate family working for an air carrier or an aviation 
trade association. 

The Board's rules of employee conduct also make specific reference to the 
statutory provisions of the Criminal Code and other pertinent laws of the United 
States which restrict the conduct of officers and employees of the Board and 
other Government agencies. These rules and regulations are under constant 
surveillance by the Board in order that they may be amended as the need 
arises. The latest amendment of these rules was made within the past 6 months 
as part of this program of continuous review. At the present time the Board is 
studying the draft of canons of ethics which has been submitted to us by the 
Securities and Exchange Commission. If upon completion of our study it 
appears desirable to further amend our rules of conduct, the Board is prepared 
to do so. 

Your final question is whether Congress should prescribe by statute a code of 
ethics applicable to the Board and presumably to other regulatory agencies. 
The Board, of course, has no objection to a statutory code of ethics. Such a 
code would provide the agencies with a detailed statement of congressional intent 
in this field and should serve to create a greater measure of uniform practice 
among the various agencies. It must be recognized, however, that even with 
such a code the agencies would still be charged with the responsibility of detailed 
interpretation and application of the code. In our view, a general congressional 
code would not do away with the necessity for detailed agency codes, which will 
always be needed to handle particular agency problems and which have the 
advantage that they can be amended quickly to cover new situations. 

While the Board believes that its rules and regulations constitute a reasonably 
adequate code of ethics, we recognize a deficiency in these rules which can be 
remedied by appropriate legislation. For example, under the present law un 
authorized disclosure of certain information is at most only a misdemeanor, 
subject only to a fine. Our only remedy against an employee who violates our 
rules of conduct is to dismiss him. In the case of a Board member, section 201 
of the Civil Aeronautics Act provides that a Board member may be removed 
by the President for inefficiency, neglect of duty, or malfeasance in office. The 
only remedy the Board has against outsiders who violate the principles of prac- 
tice by improper communication or pressure is to disqualify and deny them the 
privilege of practicing before the Board. 

These deficiencies would be remedied by the enactment of legislation which 
would achieve the objectives sought by S. 2461 and S. 2462, the so-called leak and 
pressure bills which provide criminal penalties. As stated in our testimony on 
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March 5, 1958, before a subcommittee of the Senate Committee on the Judiciary, 
the Board believes that the enactment of legislation which would achieve the 
objectives of these two bills would greatly strengthen the Board’s hand in dealing 
with the problem of leaks and pressures and in maintaining the judicial character 
of the Board’s proceedings. 
Sincerely yours, 
JAMES R. DURFEE, Chairman. 


GENERAL RULES OF FEDERAL POWER COMMISSION ON ConpucT BEFORE 
COM MISSION 


The first Rules of Practice and Procedure issued by the Commission on May 1, 
1929, did not contain any provisions relating to ethical conduct. 
The Rules of Practice adopted October 2, 1935, contain the following : 


II PARTIES 
“* * * (b) (Appearances) Any party may appear and be heard in person or 
by attorney and a corporation or association may be represented by a bona fide 
officer thereof. All persons appearing in such proceedings must conform to the 
standards of ethical conduct required of practitioners before the courts of the 
United States. Failure to conform to those standards will be ground for declin- 
ing to permit appearance in any proceeding before the Commission.” 
The Rules of Practice and Regulations Revised to January 1, 1937, contain 
the following: 


“RuLE 309-2 Parties 
sk * & 


“Sec. 2. (Appearances)—Any party may appear and be heard in person or by 
attorney and a corporation or association may be represented by a bona fide 
officer thereof. All persons appearing in such proceedings must conform to 
the standards of ethical conduct required of practitioners before the courts 
of the United States and, where applicable, to the requirements of Sec. 12 (i) 
of the Public Utility Holding Company Act of 1935. Failure to conform to these 
standards will be ground for declining to permit appearance in any proceeding 
before the Commission.” 

The Rules of Practice and Regulations effective June 1, 1938, contain the 
following: 


PART I 


“Sec. 1.6 Appearances.—Any Party may appear and be heard in person or by 
an attorney at law or attorney in fact and a corporation or association may be 
represented by a bona fide officer thereof. All persons appearing in such pro- 
ceedings must conform to the standards of ethical conduct required of practi- 
tioners before the courts of the United States and, where applicable, to the 
requirements of section 12 (i) of the Public Utility Holding Company Act of 
1935. Failure to conform to these standards will be ground for declining to per- 
mit appearance in any proceeding before the Commission.” 


UNITED STATES OF AMERICA, FEDERAL POWER COM MISSION 


sefore Nelson Lee Smith, Chairman; Claude L. Draper, Leland Olds, Com- 
missioners: and Harrington Wimberly. 
MarcH 21, 1947. 
ADMINISTRATIVE ORDER No. 14 


PRESCRIBING GENERAL POLICIES RELATING TO STAFF CONTACTS WITH THE PUBLIC 


The Commission, mindful of the desirability of the members of its staff being 
courteous and helpful, in every appropriate way, in their official contacts with 
representatives of the press, parties to proceedings, and other persons having 
a proper interest in matters within the Commission’s fields of activity, hereby 
prescribes the following general policies, procedures, and criteria for the staff's 











212 ADMINISTRATIVE PROCESS AND ETHICAL QUESTIONS 


guidance, recognizing that in their application in specific instances the exercise 
of sound discretion and judgment will be an important factor: 

(1) Statements for the press announcing the Commission’s decisions and 
actions will be issued only through the Publications Division, after the 
Secretary has authorized the release of the information. All inquiries by 
the press should be channeled through that division when possible, but 
employees should cooperate in freely making available to the press, upon 
request, all information privileged for public release, together with such 
explanatory background information, of a purely factual and noncontro- 
versial nature, as may be necessary to a clear understanding of the matter 
about which inquiry is made. Diligence must be exercised at all times to 
avoid giving out information that has not been officially released. Com- 
ments should be confined within the limits of the employee’s particular pur- 
view and inquirers appropriately referred elsewhere if questions extend be- 
yond the firsthand knowledge of the employee. 

(2) Employees should make it clear that the information furnished is 
factual in character and must not be regarded as a reflection of the official 
views, interpretations, or attitude of the Commission. If the information 
is to be attributed to a source, the employee shall request that his name be 
given as the source and that it shall not be attributed to an “authoritative 
source,” or a “spokesman,” for the Commission. When extensive informa- 
tion is furnished to the press, the employee shouid, when practicable, report 
to the Publications Division the identity of the inquirer, the nature of the 
inquiry, and the reply, together with such comment as may be useful to that 
division in handling similar inquiries. This does not apply to inquiries for 
information such as that which may be furnished by the Office of the 
Secretary. 

(3) If an employee desires to furnish material or to write an article 
for publication which relates in any manner to the work of the Commission ; 
or in which he is to be identified as a member of the Commission’s staff, 
he shall first submit the matter to the Commission and secure its approval. 

(4) It is the primary function of the staff to assist, advise with, and 
submit reports and recommendations to the Commission. However, it is 
appropriate for the staff to confer with parties to proceedings or any other 
persons having a proper interest in matters within the purview of the 
Commission, when such persons or the staff feel that it will contribute 
to a better understanding of the matter and facilitate its presentation to 
the Commission which, in all events, makes all policy determinations. The 
staff is advised that the Commission regards it as inappropriate, except 
when specifically authorized, to discuss or disclose in the course of confer- 
ences the recommendations which the staff proposes to submit to the Com- 
mission, the probable nature of Commission action, or the time when such 
action is anticipated. Great care must be exercised to avoid expressions 
on matters of policy which have not already been clearly determined by 
the Commission. 

(5) It is the Commission’s practice to maintain its official records in 
the central file room and to have most of the mail prepared for signature 
by the Secretary. Certain types of communications are prepared for signa- 
ture by the Chairman, such as those involving important policy matters 
which are addressed to members of the Cabinet, Senators, Representatives, 
governors, chairmen of State commissions, etc. The Commission does not 
desire that correspondence relating to a particular technical phase of an 
official matter, such as engineering, law, accounting, finance, etc., be signed 
by the staff or the head of the organizational unit primarily concerned, 
except when specifically authorized. 

The Commission expects its bureau and division heads to exercise, in all 
matters which have been delegated to them, that high standard of judgment 
which is an essential part of their important positions of responsibility. In 
case of any uncertainty on the part of an individual employee as to the proper 
course to pursue in connection with the actual application of any of the broad 
standards set out in this order, or in any other matter, he should consult with 
the head of the bureau or division in which he is employed. If the bureau or 
division head is uncertain as to any matter of Commission policy, he should 
consult the Commission. 

Administrative Order No. 1, adopted by the Commission on November 30, 1937, 
is hereby rescinded. 

By the Commission. 

Leon M. Fuquay, Secretary. 
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FEDERAL TRADE COMMISSION, 
Washington, August 13, 1958. 
RoBert W, LISHMAN, Esq,., 
Chief Counsel, Special Subcommittee on Legislative Oversight, Commit- 
tee on Interstate and Foreign Commerce, House of Representatives, 
Washington, D. C. 


DEAR Mr. LisHMAN: In you letter of August 4, 1958, you request a copy of 
rules adopted by the Federal Trade Commission “prescribing ethical standards 
to be observed by all persons in their dealings with the Commission and its 
personnel.” In my letter of April 23, 1958, to the chairman of your special sub- 
committee, I reviewed the Commission’s rules governing the conduct of the 
Commission, its staff, and parties and lawyers appearing before the Commis- 
sion or subject to the laws enforced by it. 

The Commission requires that counsel practicing before the Federal Trade 
Commission shall observe the canons of legal ethies required of their respective 
bars and in the courts of the United States. Section 3.29 (d) of the Commis- 
sion’s Rules of Practice provides: 

“All counsel practicing before the Commission shall conform to the standards 
of ethical conduct required of practitioners in the courts of the United States 
and by the bars of which they are members.” 

To insure that such standards of conduct are adhered to by practitioners before 
the Commission, section 3.29 (e) (2) provides for the suspension or disbarment 
of attorneys, as follows: 

“The Commission, for good cause shown, may issue an order requiring any 
alleged offender to show cause why he should not be suspended or disbarred 
from practice before the Commission. Such alleged offender shall be granted 
due opportunity to be heard in his own defense. Thereafter, if, warranted by 
the facts, the Commission shall issue against such offender an order of repri- 
mand, suspension or disbarment.” 

No ex parte consultation is permitted under the Commission’s Rules of Prac- 
tice. Section 3.28 of the Commission’s Rules provides: 

“No official, employee, or agent engaged in the performance of investigative 
or prosecuting functions for the Commission and no party respondent or his 
agent or counsel in any adjudicative proceeding shall, in that or a factually re- 
lated proceeding, participate or advise ex parte in any decision of the hearing 
examiner or of the Commission therein.” 

A copy of the Commission's Rules of Practice is enclosed. 

You also request to be advised “whether the Federal Trade Commission has 
ever disciplined, or attempted to discipline, any person for a violation of its 
rules, or for unethical conduct with respect to any matter within its jurisdic- 
tion.”” Our records show that the Commission has taken action to discipline at- 
torneys appearing before it in the following six instances. 


An attorney of Chicago, Ill. 


June 6, 1918: The Commission directed that the attorney not be permitted to 
appear as counsel before the Commission until further order. 


An attorney of Washington, D. C. 


October 20, 1982: “Rule to show cause why respond-nt should not be sus- 
pended or disbarred from practice before the Federal Trade Commission,” issued. 
November 8, 1932: Letter forwarded to the attorney which incorporated the 
order of the Commission discharging the rule and dismissing the proceeding. 
November 22, 1933: “Rule to show cause why respondent should net be sus- 
pended or disbarred from practice before the Federal Trade Commission,” issued. 
December 12, 1933: Letter forwarded to the attorney which incorporated 
the order of the Commission discharging the rule and dismissing the proceeding, 


and admonished him to be very careful in the future to the end that no further 
complaints be made. 


An attorney of Evanston, Ill. 

April 7, 1987: “Rule to show cause why attorney should not be disbarred 
from practice before the Federal Trade Commission,” issued. 

May 11, 1937: “Order of disbarment from practicing before the Federal Trade 
Commission,” issued. 

August 8, 1950: “Order setting aside and vacating the order of disbarment 
of May 11, 1937, and reinstating the attorney as an attorney eligible to practice 
before the Federal Trade Commission,” issued. 
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An attorney of Salt Lake City, Utah 


September 11, 1937: “Rule to show cause why the attorney should not be 
disbarred from practice before the Federal Trade Commission,” issued. 
October 13, 1938: “Order discharging rule to show cause,” issued. 


An attorney of New York, N. Y. 


June 14, 1944: “Rule to appear and present his defense to certain alleged 
conduct of respondent and to show cause why he should not be subjected to 
appropriate disciplinary action,” issued. 

July 11, 1944: Order issued finding that the attorney was guilty of improper, 
unethical and unprofessional conduct, and reprimanding and admonishing the 
attorney against a repetition of similar conduct in proceedings before the 
Commission. 

July 11, 1944: Order issued closing the record. 


Two attorneys of New York, N. Y. 


May 24, 1950: “Rule to show cause why the two attorneys should not be 
disbarred from practice before the Federal Trade Commission,” issued. 
July 5, 1950: “Order discharging rule to show cause,” issued. 
If you desire any further information on these or other matters, we shall 
be pleased to cooperate. 
Very truly yours, 
JOHN W. GwYNNE, Chairman. 


FEDERAL TRADE COMMISSION 
RvuLEs OF PRACTICE, PROCEDURES, AND ORGANIZATION 
May 1957 
FEDERAL TRADE COMMISSION 


John W. Gwynne, Chairman 
Robert T. Secrest 

Sigurd Anderson 

William C. Kern 

Edward T. Tait 


Robert M. Parrish, Secretary 


STATEMENT OF ORGANIZATION 


Section 1. The Commission. The Federal Trade Commission is composed of 
five members appointed by the President and confirmed by the Senate. Com- 
missioners are appointed for terms of seven years. 

Sec. 2. The Chairman. The Chairman of the Commission, pursuant to Presi- 
dential Reorganization Plan No. 8 of 1950, is authorized to exercise the executive 
and administrative functions of the Commission. In carrying out those func- 
tions the Chairman is governed by general policies of the Commission and by such 
regulatory decisions, findings and determinations as the Commission may by law 
be authorized to make. The Chairman of the Commission is chosen from the 
membership of the Commission by the President. 

Sec. 3. General description of organization. The Commission’s staff is divided 
into the following principal units: 

(a) Executive Director. 

(b) The Secretary. 

(c) Office of the General Counsel. 

(d) Bureau of Investigation. 

(e) Bureau of Litigation. 

(f) Bureau of Economics. 

(g) Bureau of Consultation. 

(h) Hearing Examiners. 

(i) Legal Aides to the Commissioners. 

Sec. 4. Executive Director. The Executive Director, as the chief operating 
official under the direction of the Chairman, exercises executive and administra- 
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tive supervision over all the Bureaus and the staff of the Commission. The 
Office of the Executive Director includes the following divisions: 

(a) Division of Management and Organization. This Division is responsible 
for organization planning, systems and procedures work, forms control, records 
management program, designing management control systems, and for auditing 
administrative practices for the Executive Director. 

(b) Division of Budget and Finance. This Division administers the budget 
planning and the finances and accounts of the Commission. 

(c) Division of Personnel. This Division plans and administers the personnel 
program, including position classification, employee relations, examining, recruit- 
ing, employee utilization and first aid. 

(d) Division of General Services. This Division procures and maintains the 
Commission’s supplies, equipment and communications; supervises space plan- 
ning and controls; composes and prints various Commission publications; and 
maintains the Commission’s library. 

Sec. 5. The Secretary. The Secretary of the Commission is legal custodian 
of the seal, papers, records and property of the Commission. All orders of the 
Commission are signed by the Secretary. In addition, the Secretary has respon- 
sibility for the Commission minutes and legal and public records. Under the 
supervision of the Secretary, the Office of Information prepares and dissemi- 
nates press releases and other information to the public and provides liaison 
between the Commission and members of the press and the public at large. 

Src. 6. Office of the General Counsel. The General Counsel is chief law officer 
and consultant to the Commission. The Office includes the following Divisions: 

(a) Appellate Division. This Division defends or prosecutes proceedings in 
the United States Courts of Appeals for review of Commission orders or enforce- 
ment of such orders through contempt proceedings. It also prepares for Com- 
mission consideration drafts of reports upon legislative proposals requested of 
the Commission. 

(b) Division of Special Legal Assistants. This Division renders special legal 
aid to the Commission or to individual Commissioners in the drafting of findings, 
orders and decisions in adjudicative proceedings and in other matters. 

(c) Division of Compliance. This Division supervises and directs compli- 
ance by respondents with orders to cease and desist and, in the event of non- 
compliance, prepares complaints and assists in the trial of civil penalty suits 
in the various United States district courts. 

(d) Division of Export Trade. This Division administers the Webb-Pomerene 
Export Trade Act. 

Sec. 7. Bureau of Investigation. The legal investigational work of the Com- 
mission is centered in this Bureau. Investigations conducted by the Commis- 
sion’s branch offices are under the jurisdiction of the Director. Project Attor- 
neys under the supervision of the Chief Project Attorney have responsibility for 
investigations from initial screening, through field investigation, to final dis- 
position. The Director of the Bureau has responsibility also for the administra- 
tion of the following divisions: 

(a) Division of Wool, Fur, and Flammable Fabrics. This Division admin- 
isters the Wool, Fur, and Flammable Fabrics Acts. 

(b) Division of Accounting. This Division performs accounting services in 
connection with the investigation and trial of cases, as well as in connection with 
general economic investigations. It prepares cost and price studies, and its staff 
members act as expert witnesses in proceedings arising under the Clayton Act 
and the Federal Trade Commission Act. 
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(c) Division of Scientific Opinions. This Division furnishes advice, informa- 
tion and assistance to the Commission’s staff with respect to the composition, 
nature, effectiveness and safety of foods, drugs, devices, cosmetics, and related 
commodities and conducts liaison with other Federal agencies, private institu- 
tions, laboratories, and hospitals in matters concerning such commodities. 

Sec. 8. Bureau of Litigation. (a) As the prosecuting arm of the Commission, 
the Bureau of Litigation is responsible for the preparation and trial of all formal 
cases alleging violations of laws which the Commission enforces. The staff 
of the Bureau reviews and forwards to the Commission, with appropriate recom- 
mendations for action, all investigational files in cases in which the Bureau of 
Investigation has recommended issuance of a formal complaint. It handles all 
stages of litigation, from the initial preparation of a complaint, through pretrial 
procedures, settlement negotiations and the conduct of hearings before hearing 
examiners, to the briefing and argument of cases before the Commission. 

(b) The staff of the Bureau also represents the public interest in quantity 
limit proceedings under section 2 (a) of the Clayton Act; conducts proceedings 
instituted under the Export Trade Act; and represents the Commission in the 
prosecution or defense of actions in United States District Courts, including 
injunctive proceedings under the Federal Trade Commission Act and injunctive 
and condemnation proceedings under the Wool Products Labeling Act, the Fur 
Products Labeling Act and the Flammable Fabrics Act. In addition, the staff 
of the Bureau cooperates with the General Counsel’s Office in the briefing and 
argument of cases on appeal in United States Courts of Appeals and the Supreme 
Court. 

Sec. 9. Bureau of Economics. The work of the Commission in the field of 
economics is centered in this Bureau. The Bureau consists of the following 
divisions: 

(a) Division of Economic Evidence and Reports. This Division furnishes 
the economic information and advice required in the Commission’s anti-monopoly 
program and conducts general economic surveys and investigations. 

(b) Division of Financial Statistics. This Division collects, summarizes and 
analyzes the financial statements made to the Commission by corporations and 
prepares therefrom quarterly reports on the financial position and operating 
results of the Nation’s manufacturing industries and distributive trades. 

Sec. 10. Bureau of Consultation. The Commission’s cooperative work with 
industries and industry members, designed to effect and maintain a maximum 
degree of observance of the laws administered by the Commission on a voluntary 
basis, is conducted by this Bureau. 

(a) Small Business Division. This special Division provides advice and 
guidance for small business. 

(b) Division of Trade Practice Conferences, This Division administers the 
Trade Practice Conference program of the Commission. 

(c) Division of Stipulations. This Division represents the Commission in 
the negotiation of informal agreements to cease and desist. 

Sec. 11. Hearing Examiners. Hearing Examiners are officials to whom the 
Commission delegates the initial exercise of its adjudicative powers. They are 
appointed to office by the Commission by authority of and subject to the prior 
approval of the Civil Service Commission in accordance with the provisions of 
Section Eleven of the Administrative Procedure Act. In the performance of 
their duties as adjudicative officers, Hearing Examiners are exempt from all 
direction, supervision or control except for administrative purposes. 

SEc. 12. Legal Aides to the Commissioners. To each Commissioner there is 
assigned an attorney who functions as a Special Legal Aide. 











SUBCHAPTER A—PROCEDURES, RULES OF PRACTICE, 
AND ORDERS 


PART 1—GENERAL PROCEDURES 
Suppart A—THE COMMISSION 


§ 1.1 Origin and purpose. The Federal Trade Commission was established by 
Congress in 1914 to protect business and the public against unfair methods of 
competition and to prevent practices which would lessen competition or tend to 
create monopoly. The Commission is, in short, charged with the basic duty of 
protecting our competitive free-enterprise economy. 

§ 1.2 Laws administered. The Federal Trade Commission exercises responsi- 
bilities under the Federal Trade Commission Act of 1914 (15 U. S. C. 41), as 
amended by the Wheeler-Lea Act of 1988 and the Oleomargarine Act of 1950; the 
Clayton Act of 1914 (15 U. S. C. 12), as amended by the Robinson-Patman Act of 
1936 and the Anti-merger Act of 1950; the Webb-Pomerene Export Trade Act of 
1918 (15 U. S. C. 61) ; the Wool Products Labeling Act of 1989 (15 U. S. C. 68) ; 
Public Law 15 of 1945 relating to the regulation of the business of Insurance (15 
U.S. C. 1011) ; the Lanham Trade Mark Act of 1946 (15 U. S. C. 1051) ; the Fur 
Products Labeling Act of 1951 (15 U. 8S. C. 69) ; and the Flammable Fabrics Act 
of 1953 (15 U. S. C. 1191). 

$1.3 Functions. The Commission has extensive advisory and regulatory func- 
tions. The advisory functions are exercised by reports to the Congress and to the 
President and by recommendations for legislation, usually after general investiga- 
tions and economic studies. The regulatory functions are exercised in two ways, 
informally through procedures designed to encourage voluntary compliance with 
the law and formally by adversary proceedings initiated by complaint and 
culminating, in appropriate instances, in orders to cease and desist. The Com- 
mission’s duties and responsibilities are stated in the laws which it administers, 
and in general they are as follows: 

(a) To prevent the use of unfair methods of competition, and unfair or decep- 
tive acts or practices in interstate commerce, such as acts or practices which are 
unfair or oppressive or tend to monopoly ; combinations which unreasonably re- 
strain competition; and representations, express or implied, which have the 
eapacity of misleading or deceiving members of the public with respect to com- 
modities being offered for sale, all as prohibited by section 5 of the Federal Trade 
Commission Act ; 

(b) To prevent the dissemination of false advertisements of foods, drugs, cos- 
metics, and devices, as provided in sections 12 through 15 of the Federal Trade 
Commission Act; 

(c) To prevent discriminations in price, services, or facilities, including quan- 
tity discounts which are unjustly discriminatory or promotive of monopoly, by the 
establishment, when necessary, of quantity limits; payment or receipt of broker- 
age, commissions, or discounts in lieu thereof; the use of tying or exclusive deal- 
ing leases, sales, or contracts; the acquisition by one corperation of stock or 
assets of another, and continuance of interlocking directorates among corpora- 
tions, all under the circumstances of which these things are prohibited respectively 
by sections 2, 3, 7, and 8 of the Clayton Act as amended ; 

(d) To prevent the misbranding of wool or wool products through failure to 
comply with the provisions of the Wool Products Labeling Act of 1939; 

(e) To prevent misbranding, false advertising, or false invoicing of furs or 
fur products through failure to comply with the Fur Products Labeling Act; 

(f) To prevent the introduction or movement in interstate commerce of articles 
of wearing apparel and fabrics which’are so highly flammable as to be dangerous 
when worn by individuals, in violation of the Flammable Fabrics Act; 

(g) To prevent unfair methods of competition and unfair or deceptive acts or 
practices in the business of insurance to the extent that such business is not 
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regulated by State law, under the Federal Trade Commission Act and Public 
Law 15 of 1945 relating to the regulation of the business of insurance. 

(h) To administer the provisions of the Export Trade Act, providing for the 
registration and operation of associations of American exporters engaged solely 
in export trade ; 

(i) To proceed for the cancellation of registration of trade marks which 
have been illegally registered or which have been used for purposes contrary to 
the intent of the Trade Mark Act of 1946; 

(j) To investigate the organization, business, conduct, practices, or man- 
agement of corporations and to make public reports thereon as the Commis- 
sion deems expedient in the public interest; to investigate, at the direction of 
the President or the Congress, and report upon alleged violations of the anti- 
trust laws by corporations; to make various other investigations and reports, 
including recommendations to Congress for legislation, and reports to the 
Attorney General, to the extent and in the manner provided in section 6 of the 
Federal Trade Commission Act. 

§ 1.4 Oficial address. The principal office of the Commission is at Washing- 
ton, D. C. All communications to the Commission should be addressed to the 
Federal Trade Commission, Washington 25, D. C., unless otherwise specifically 
directed. 

§ 1.5 Branch offices. (a) Branch offices are maintained at Washington, New 
York, Cleveland, Chicago, San Francisco, Seattle, New Orleans, Kansas City, 
and Atlanta. 

(b) Their addresses are: Federal Trade Commission, Washington 25, D. C.; 
Federal Trade Commission, U. S. Court House, Foley Square, New York 7, New 
York; Federal Trade Commission, Room 1128, Standard Building, Cleveland 
13, Ohio; Federal Trade Commission, Room 1310, 226 West Jackson Boulevard, 
Chicago 6, Illinois; Federal Trade Commission, Room 306, Pacific Building, San 
Francisco 3, California; Federal Trade Commission, Room 811, U. 8S. Court 
House, Seattle 4, Washington; Federal Trade Commission, 413 Masonic Temple 
Building, 333 St. Charles Street, New Orleans 12, Louisiana; Federal Trade 
Commission, Room 808 Sharp Building, Kansas City, Missouri; Federal Trade 
Commission, 915 Forsyth Building, 86 Forsyth Street, Atlanta, Georgia. 

(c) Branch office managers are available for conferences with attorneys and 
other members of the public on matters relating to the Commission’s activities. 

$1.6 Wool, fur and flammable fabrics offices. (a) For the limited purpose 
of administering the Wool, Fur and Flammable Fabrics Acts, offices are located 
at Boston, Chicago, Cleveland, Dallas, Los Angeles, San Francisco, New York 
City, Philadelphia and St. Louis. 

(b) Their addresses are: Federal Trade Commission, Room 401, 408 Atlantic 
Avenue, Boston 10, Massachusetts; Federal Trade Commission, Room 1310, 226 
West Jackson Boulevard, Chicago 6, Illinois; Federal Trade Commission, Room 
1128, Standard Building, Cleveland 13, Ohio; Federal Trade Commission, Room 
1304, 114 Commerce Street, Dallas 2, Texas; Federal Trade Commission, Room 
405, 215 West Seventh Avenue, Los Angeles 14, California; Federal Trade Com- 
mission, Room 306, Pacific Building, San Francisco 3, California ; Federal Trade 
Commission, U. S. Court House, Foley Square, New York 7, New York; Federal 
Trade Commission, Room 3030-A, U. S. Court House, Philadelphia, Pennsyl- 
vania ; Federal Trade Commission, Room 1003—-C, U. S. Court & Custom House, 
St. Louis 1, Missouri. 


$1.7 Hours. Principal and branch offices are open on each business day 
from 8: 30 a. m., to 5: 00 p. m. 

§1.8 Sessions. (a) The Commission may meet and exercise all its powers 
at any place, and may, by one or more of its members, or by such representa- 
tives as it may designate, prosecute any inquiry necessary to its duties in any 
part of the United States. 

(b) Sessions of the Commission for hearings will be held as ordered by the 
Commission. Sessions of the Commission for the purpose of making orders and 
for transaction of other business unless otherwise ordered will be held at the 
principal office of the Commission at Pennsylvania Avenue and Sixth Street, 
Washington, D. C., on each business:day at 10: 00 a. m. 

§1.9 Quorum. A majority of the members of the Commission shall con- 
stitute a quorum for the tramsaction of business. 
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SUBPART B—INITIATION OF INVESTIGATIVE PROCEEDINGS 


§ 1.11 How initiated. Commission investigations and inquiries are originated 
upon the request of the President, Congress, government agencies, or the Attor- 
ney General, upon referrals by the Courts, upon complaint by members of the 
consuming public, businessmen, or concerns aggrieved by unfair practices, or by 
the Commission upon its own motion. 

§1.12 Who may apply. Any individual, partnership, corporation, association 
or organization may apply to the Commission to institute a proceeding in respect 
to any violation of law over which the Commission has jurisdiction. 

§ 1.13 Method of application. The application for complaint should be in writ- 
ing, signed by or in behalf of the applicant, and should contain a statement 
setting forth the alleged violation of law and the name and address of the party 
or parties complained of. No forms or formal procedure are required in making 
application for complaint. 

§ 1.14 Status of applicant. The applicant is not regarded as a party, for the 
Commission acts only in the public interest, 

§ 1.15 Confidentiality of applicants. It always has been and now is strict 
Commission policy not to publish or divulge the name of an applicant or com- 
plaining party. 


Susppart C—Ponicy REGARDING PRIVATE CONTROVERSIES 


$1.21 Policy as to private controversies. The Commission acts only in the 
public interest, against alleged unfair methods of competition or unfair, deceptive 
or monopolistic practices in commerce. It does not take action when the alleged 
violation of law is merely a matter of private controversy and does not tend 
adversely to affect the public. 


SuBpPpART D—INVESTIGATIONS 


§ 1.81 Investigational policy. The Commission.encourages voluntary coopera- 
tion in its investigations where such can be effected without undue delay or 
without prejudice to the public interest. The Commission may, in any matter 
under investigation, invoke any or all of the compulsory processes authorized by 
law. 

§ 1.32 By whom conducted. Inquiries and investigations are conducted, under 
the various statutes administered by the Commission, by Commission represen- 
tatives designated and duly authorized for the purpose. Such representatives 
are authorized to exercise and perform the duties of their office in accordance 
with the laws of the United States and the regulations of the Commission, includ- 
ing the administration of oaths and affirmations, in any matter under investiga- 
tion by the Commission. 

§ 1.33 Notification of purpose... Any party under investigation compelled to 
furnish information or documentary evidence shall be advised with respect to 
the purpose and scope of the investigation. 

§ 1.34 Investigational hearings. (a) Investigational hearings, as_ distin- 
guished from hearings in adjudicative proceedings, may be conducted in the 
eourse of any investigation undertaken by the Commission, including inquiries 
initiated for the purpose of determining whether or not a respondent is com- 
plying with an order of the Commission or the manner in which decrees in suits 
brought by the United States under the antitrust acts are being carried out and 
cases referred by the courts to the Commission as a master in chancery. 

(b) Investigational hearings may be held before the Commission, one or more 
of ist members, or a duly designated representative, for the purpose of hearing 
the testimony of witnesses and receiving documents and other data relating to 
any subject under investigation. Such hearings shall be stenographically re- 
ported and a transcript thereof shall be made a part of the record of the investi- 
gation. 

§ 1.35 Investigational subpoenas. The Commission may issue a subpoena di- 
recting the person named therein to appear before a designated representative at 
a designated time and place to testify or to produce documentary evidence relat- 
ing to any matter under investigation, or both. Subpoenas shall be served in 
the manner provided in § 3.4 of this chapter. 

§ 1.36. Depositions. The Commission may order testimony to be taken by dep- 
osition in any investigation at any stage of such investigation. Such deposi- 
tions may be taken before any person designated by the Commission and having 
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power to administer oaths. Such testimony shall be reduced to writing by the 
person taking the deposition, or under his direction, and shall then be subscribed 
by the deponent. Any person may be compelled to appear and depose and to 
produce documentary evidence in the same manner as witnesses may be compelled 
to appear and testify and produce documentary evidence as provided in § 1.35. 

§1.37 Notices to grant access. The Commission may issue a notice to grant 
access to, for examination and copying, documentary evidence of any corporation 
being investigated. 

§1.38 Reports. The Commission may issue an order requiring a corporation 
to file a report or answers in writing to specific questions relating to any matter 
under investigation. 

$1.39 Noncompliance with investigational processes. In case of failure to 
comply with Commission investigational processes appropriate action may be 
initiated by the Commission, including actions for enforcement by the Commis- 
sion or the Attorney General and forfeiture of penalties or criminal actions by 
the Attorney General. 

§1.40 Rights of witnesses. Any person required to testify or to submit docu- 
mentary evidence shall be entitled to retain or, on payment of lawfully prescribed 
cost, procure a copy of any document produced by such person and of his own 
testimony as stenographically reported or, in the case of depositions, as reduced 
to writing by or under the direction of the person taking the deposition, except 
that in a nonpublic proceeding a witness may for good cause be limited to in- 
spection of his testimony. Any party compelled to testify or to produce docu- 
mentary evidence may be accompanied and advised by counsel, but counsel may 
not, as a matter of right, otherwise participate in the investigation. 

§141 Nonpublic proceedings. Unless otherwise ordered by the Commission, 
all investigatory proceedings shall be nonpublic. 

§1.42 Referrals after investigation. Upon completion of investigation, where 
the facts indicate that no corrective action by the Commission is warranted, the 
investigational files are closed. Where remedial action is appropriate, the files 
may be referred for the initiation of adjudicative proceedings by issuance of 
complaint, for negotiation of a stipulation to cease and desist or for other 
appropriate action. 


Svusppart E—SrtTiIrutations To CEASE AND DESIST 


§ 1.51 Policy. In order to avoid the expense and time involved in formal 
legal proceedings, it is the policy of the Commission to afford individuals, part- 
nerships and corporations who have engaged in unlawful acts and practices an 
opportunity to enter into voluntary agreements to cease and desist therefrom, 
when it appears to the Commission that such procedure fully safeguards the 
public interest. Such opportunity is not afforded when the alleged violation of 
law involves false advertising of food, drugs, devices or cosmetics which are 
inherently dangerous, the sale of fabrics and wearing apparel which are so 
highly flammable as to be dangerous, or the suppression or restraint of com- 
petition through conspiracy or discriminatory or monopolistic practices. The 
Commission reserves the right in all cases to withhold the privilege of disposi- 
tion by voluntary agreement. 

§ 1.52 Notice. When there is reason to believe that disposition by voluntary 
agreement will effectively prevent further violations of law, the investigational 
file is referred to the Division of Stipulations, Bureau of Consultation, for nego- 
tiation of a stipulation as to the facts and agreement to cease and desist. The 
respondent is notified of such reference and of the violations of law alleged and 
a date is set, on or before which he may reply thereto. 

§ 1.53 Reply. Reply may be in the form of a letter, or proposed respondent, 
or his authorized representative, may, upon request, confer with the Chief, 
Division of Stipulations, or with a duly designated attorney-conferee. 

§ 1.54 Stipulation. The stipulation shall consist of an agreement as to the 
facts, including those relating to jurisdiction, and an agreement to cease and 
desist from the acts or practices deemed to be violative of law. When executed 
by proposed respondents and satisfactory to the Chief, Division of Stipulations, 
and Director, Bureau of Consultation, the stipulation is submitted to the Com- 
mission for its consideration. 

$1.55 Effect of stipulation. When an executed stipulation is approved by the 
Commission the matter is closed without prejudice to the right of the Commis- 
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sion to reopen if and when warranted by the facts. The agreement does not 
constitute an admission by the parties that they have engaged in any method, 
act or practice violative of law, but it shall, if relevant to the issues, be ad- 
missible as evidence of the prior use of the acts or practices set forth therein in 
any later formal proceeding. 

§ 1.56 Publie record. All stipulations shalkbbe matters of public record. 

$1.57 Compliance. (a) Proposed respondent, within sixty (60) days from 
the date notice of the approval of such stipulation is received by him, shall file 
with the Commission a report in writing, setting forth in detail the manner 
and form in which he has complied with such agreement. 

(b) Within its discretion, the Commission may require any party entering 
into such a stipulation to file with the Commission, from time to time thereafter, 
further reports in writing, setting forth in detail the manner and form in which 
they «re complying with siid stipulation. 

(c) Reports of compliance shall be signed by the parties stipulating. 

(d) Failure to file a satisfactory report of compliance will result in further 
appropriate action by the Commission. 


Supparr F—InrormMart Procepures UNDER THE ANTI-Mercer LAw 


§ 1.61 Purpose. The Commission has adopted an informal procedure in order 
to assist businessmen to know in advance the legal problems that will be involved 
in a proposed merger and to give them informally the benefit of staff views on 
those problems. 

§ 1.62 Conferences. Inquiries from parties intcrested in acquiring either the 
stock or physica! assets of another business should be addressed to the Secretary. 
The facts relatirg to the proposed transaction may be submitted either in writing 
or in conference. Further conferences and submittals of information may be 
required. 

$1.63 Advice. On the basis of the facts submitted by the parties as well as 
o her information available to the Commission, the parties are inforined whether 
or not consummation of the merger would be likely to result in further action 
by the C mnission. 


Susparr G—EconomMic SurRVEYS AND Reports 


§ 1.71 inthority. General and special economic surveys and investigations 
are conducted Ly the Bureau of Economics uncer the authority of the various 
laws which the Federal Trade Commission administers. These laws, among 
other things, em:power the Commission to ascertain the facts with respect to the 
organization, business, conduct, practices and management of corporations sub- 
ject to its jurisdiction and the relations of any such corporation to other cor- 
porations and to individuals, associations and partnerships. The Comniission 
may in any such survey or investigation invoke any or all of the compulsory 
processes authorized by law. 

§1.72 Purpose. Compilations of market information and facts respecting 
corporate relations and competitive conditions and practices are prepared for 
use in the Commission’s law enforcement and factual reporting work. In 
connection with the discharge of these responsibilities, two types of economic 
studies and reports are made 

(a) EHeonomic evidence. Market information and facts needed by the Com- 
mission in connection with its examination of the competitive consequences 
of business practices or activities covered by sections 2, 3, 7, and 8 of the 
Clayton Act and section 5 of the Federal Trade Commission Act are obtained 
from compilations of published information and first-hand surveys of companies 
operating in particular markets. 

(b) Published reports. The economic studies which appear as published 
reports of the Commission are made under its responsibility as a fact finding 
and reporting agency. They may form part of a continuing series or they 
may be individual studies. These studies are directed to ascertaining the 
organization, business, conduct, practices, management, and relation to other 
businesses of corporations subject to the jurisdiction of the Federal Trade 
Commission. Such investigations are conducted at the request of the President, 
at the direction of the Congress, at the request of the Attorney General or 
other government agencies, or on the initiative of the Commission. 

(1) Financial reports. A continuing financial reporting program is carried 
on in cooperation with and under the general sponsorship of the Office of Sta- 





tis 
ad 


ge 

of 
so 
gr 
fa 


tic 
pe 
tic 
op 
pr 
ex 
ge 

ge 


Su 


La 
re: 
of 
Fu 
off 
Ac 


cl 
ar 
sh 
or 
fo! 
lal 
to 


of 
th: 
th 
us 
ot] 
CO 
su 
dis 
im 
in’ 
Re 
fu 


ar 
pa 
hi: 
ad 
tic 


ch 
an 


ar 
(i 
an 
La 
th 
ac 
ap 
be 





ADMINISTRATIVE PROCESS AND ETHICAL QUESTIONS 223 


tistical Standards of the Bureau of the Budget and its interagency and industry 
advisory committees. Published reports present estimates of national aggre- 
gates of financial items of a consolidated income statement and balance sheet 
of all manufacturing corporations. These statistics are the authoritative 
source of current information about the financial characteristics of different 
groups of industries and of various classes of small, medium, and large manu- 
facturing corporations. 

(2) Other reports. Individual economic reports deal with competitive prac- 
tices and competitive relationships in specific industries, or with specific com- 
petitive practices and relationships in a range of industries, or classify corpora- 
tions in various ways as, for example, by asset size, sales patterns, or number of 
operating units. In general they deal with the status of competition and the 
prevalence of monopolistic or trade-restraining practices and trends found to 
exist in commerce, and suggest remedial measures. Where existing law is re- 
garded as inadequate to protect the public interest, they are accompanied by sug- 
gestions for remedial legislation. 


Subpart H—ADMINISTRATION OF THE Woon Propucts LABELING Act, Fur Prop- 
ucTS LABELING ACT AND FLAMMABLE FABRICS ACT 


§1.81 Administration. The general administration of the Wool Products 
Labeling Act, Fur Products Labeling Act and Flammable Fabrics Act and the 
respective rules and regulations thereunder is carried out under the direction 
of the Commission by the Bureau of Investigation through its Division of Wool, 
Fur and Flammable Fabrics. Locations of Wool, Fur and Flammable Fabrics 
offices are set forth in § 1.6. Any affected person may obtain copies of the several 
Acts and Rules and Regulations upon request to the Commission. 

(a) Wool. The Wool Products Labeling Act provides for a fiber content dis- 
closure of all products containing or purporting to contain woolen fibers which 
are subject to its provisions. Products subject to the act must carry labels 
showing the respective percentages of the fibers contained therein and the name 
or registered identification number of the manufacturer or concern responsible 
for such content disclosure. The act also prohibits the use of false or deceptive 
labels. The manufacturer of wool products, in addition to labeling, is required 
to maintain records of fiber content. 

(b) Fur. The Fur Products Labeling Act provides in substance that sellers 
of fur products shall label such products to show the true name of the animal 
that produced the fur as set forth in the Fur Products Name Guide established by 
the Commission as provided in the act; that the fur or fur product is composed of 
used fur, when such is the fact; that the fur or fur product is bleached, dyed or 
otherwise artificially colored, when such is the fact; that the fur product is 
composed in whole or in substantial part of paws, tails, bellies or waste fur, when 
such is the fact; the name or registered identification of the manufacturer or 
distributor of the fur product; and the name of the country of origin of any 
imported fur used in a fur product. This act also covers the advertising and 
invoicing of furs and fur products with a small quantity or value of fur. 
Records are required to be maintained by manufacturers or handlers of furs and 
fur products. 

(c) Flammable fabrics. The Flammable Fabrics Act prohibits the sale of 
articles of wearing apparel and fabrics intended or sold for use in wearing ap- 
parel which are, under the prescribed test set forth in the act, found to be so 
highly flammable as to be dangerous when worn by individuals. The statute 
adopted Commercial Standard 191-53 and 192-53 as the guide for a determina- 
tion of whether the material is dangerously flammable. 

§1.82 Rules. Rulemaking procedures are described in §$§ 2.1 to 2.8 of this 
chapter. 

§1.83 Injunctions and condemnation. Procedures are described in $§ 1.113 
and 1.114. 

§ 1.84 Registered identification numbers. Registered identification numbers 
are issued by the Commission under the provisions of § 800.4 of this chapter 
(Rule 4 of the regulations, as amended, under the Wool Products Labeling Act), 
and § 301.26 of this chapter (Rule 26 of the regulations under the Fur Products 
Labeling Act). Such numbers are for use as and for the name of the holder of 
the number in satisfying the name requirement in labeling under the respective 
acts. Any person marketing wool or fur products in commerce may file an 
application with the Commission for issuance of a registered identification num- 
ber. The Commission will furnish application forms upon request. Numbers 
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are issued when, upon examination of the application, the applicant is found 
is come within the terms of the applicable rules and regulations. Numbers are 
subject to revocation for cause or upon a change in business status or discon- 
tinuance of business. 

§1.85 Continuing guarantics. Continuing guaranties may be filed with the 
Commission under section 9 of the Wool Products Labeling Act and § 300.33 of 
this chapter (Rule 33 of the Rules and Regulations) section 10 of the Fur 
Products Labeling Act, and § 301.48 of this chapter (Rule 48 of the Rules and 
Regulations), and section 8 of the Flammable Fabrics Act and § 302.10 of this 
chapter (Rule 10 of the Rules and Regulations). Upon receipt of continuing 
guaranties duly executed according to form and substance as prescribed in the 
applicable rules and regulations they are filed and made of public record. Con- 
tinuing guaranties under the Wool and Fur Acts are renewable annually and 
those under the Flammable Fabrics Act every three years, and at such other 
times as any change is made in the legal business status of the person filing 
the continuing guaranty. Necessary forms may be obtained from the Commis- 
sion upon request. 

§ 1.86 Inspections and counseling. The Commission maintains a staff of 
representatives to carry on compliance inspection and industry counseling work 
among manufacturers and marketers of wool and fur products as well as articles 
of wearing apparel and fabrics subject to the provisions of the Flammable Fab- 
rics Act. Administrative action to effect correction of minor infractions on a 
voluntary basis is taken in those cases where such procedure is believed adequate 
to effect immediate compliance and protect the public interest. Where inspec- 
tions reveal violations of a major nature they are fully investigated and referred 
for such corrective and remedial procedures as appear justified and necessary in 
the public interest. 


Suppart I—Exportr Trape Act ADMINISTRATION 


§ 1.91 Limited antitrust exemption. The Webb-Pomerene Export Trade Act 
extend the jurisdiction of the Commission under the Federal Trade Commission 
Act to unfair methods of competition used in export trade against competitors 
engaged in export trade, even though the acts constituting such unfair methods 
are done without the territorial jurisdiction of the United States, authorizes the 
organization and operation of export trade associations, and extends to them 
certain limited exemptions from the Sherman Act and the Clayton Act. The 
Export Trade Act is administered in the Division of Export Trade, Office of the 
General Counsel. 

§ 1.92 Prohibitions. The act provides that an export trade association, to 
maintain the exemptions extended, must engage solely in export trade and must 
not restrain the export trade of any domestic competitor of such association, 
restrain trade within the United States, artificially or intentionally enhance or 
depress prices within the United States of commodities of the class exported by 
such association, or substantially lessen competition within the United States or 
otherwise restrain trade therein. 

§ 1.98 Notice to commission. To gain the benefits of the act, an export trade 
association is required to file with the Commission, within thirty (30) days after 
creation, a verified written statement setting forth the location of its offices and 
places of business, names and addresses of its officers, stockholders or members, 
and copies of its documents of incorporation or association. On the first day 
of January of each year thereafter, each association must file a like statement. 

§ 1.94 Special reports. The statute provides further that to maintain the 
benefits extended, each export trade association shall furnish to the Commis- 
sion such information as the Commission may require as to its organization, 
business, conduct, practices, management, and relation to other associations, cor- 
porations, partnerships, and individuals. 

§1.95 Recommendations. Whenever the Commission shall have reason to 
believe that an association has violated the prohibitions of section 2 of the act, 
it shall summon the association and thereafter conduct an investigation. Upon 
investigation, if it shall conclude that the law has been violated, it may make 
to such association recommendations for the readjustment of its business. 
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Suppart J—TRADE MARK PROCEDURE 


§1.101 Authority. The Trade Mark Act of 1946 authorizes the Commission 
to institute proceedings before the Commissioner of Patents in certain circum- 
stances for cancellation of the registration of marks which do not conform to 
the requirements enumerated in the act. The functions delegated to the Com- 
mission by this act are administered in the Bureau of Investigation. 

§$1.102 Applications. Applications to the Commission for the institution of 
proceedings for the cancellation of registration of trade, service, or certification 
marks should be in writing, signed by or in behalf of the applicant, and should 
contain a short and simple statement of the facts constituting the alleged basis 
for cancellation, the name and address of the applicant and the party com- 
plained of, together with all relevant and available information. No forms or 
formal procedure are required in making such an application. Such investiga- 
tion as is required to secure the facts necessary for determining whether can- 
cellation proceedings should be instituted will be made in appropriate cases. 

§ 1.103 Procedure. Applications from members of the public and governmen- 
tal agencies seeking the intervention of the Commission under this act are 
referred to the Director of the Bureau of Investigation for consideration, inves- 
tigation and report to the Commission with recommendation. If, after consid- 
eration of the matter, the Federal Trade Commission concludes that application 
for cancellation of the mark is appropriate it institutes proceedings before the 
Commissioner of Patents for cancellation of the registration. 

§ 1.104 Patent Office rules. Proceedings instituted by the Federal Trade 
Commission for cancellation of registration before the Commissioner of Patents 
are subject to the rules and regulations of that agency (37 CFR Ch. I). 


SUBPART K—INJUNCTIVE AND CONDEMNATION PROCEEDINGS 


§1.111 Injunctions pending Commission action. In those instances where it 
appears to the Commission that the public interest requires such action, it is 
the policy of the Commission to apply to the courts for injunctive relief pursuant 
to the provisions of section 13 of the Federal Trade Commission Act, when it has 
reason to believe that: 

(a) The advertising of a food, drug, device or cosmetic is false in a material 
respect and there is reasonable probability that the use of the product may 
cause serious injury to health ; 

(b) Such product is falsely represented in advertisements as an adequate 
treatment for conditions in which the failure to administer adequate treatment 
may seriously imperil health; 

(c) The advertising of such product is false in a material respect and there 
is reasonable probability that its dissemination will result in irreparable and 
substantial financial injury to the public. 

§1.112 Injunctions pending court review. Where petition for review of an 
order to cease and desist has been filed in any United States Court of Appeals, the 
Commission may, under section 5 of the Federal Trade Commission Act, petition 
the court for an injunction to prevent injury to the public or competitors 
pendente lite. 

§1.113 Injunction, Wool, Fur and Flammable Fabrics cases. In those cases 
arising under the Wool Products Labeling Act, Fur Products Labeling Act and 
Flammable Fabrics Act, where it appears to the Commission that the public 
interest requires such action, the Commission will apply to the courts for 
injunctive relief, pursuant to the authority granted in such acts. 

§ 1.114 Condemnation proceedings. In those cases arising under the Wool 
Products Labeling Act, Fur Products Labeling Act and Flammable Fabries Act, 
and especially the latter where the public may be endangered, and where it 
appears to the Commission that the public interest requires such action, the 


Commission will apply to the courts for condemnation, pursuant to the authority 
granted in such acts. 
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Suppart L—CooperatTion WITH OTHER AGENCIES 


§ 1.121 General policy. (a) in the exercise of its jurisdiction with respect 
to practices and commodities concerning which other Federal agencies also 
have functions, it is the established policy of the Commission to cooperate with 
such agencies to avoid unnecessary overlapping or possible conflict of effort. 

(b) With all such agencies the Commission cooperates in furnishing infor- 
mation prior to the expenditure of time and effort for investigation or other 
steps preliminary to specific regulatory action. Liaison is conducted to promote 
uniformity of actions and enforcement of law in the public interest. 

(c) It is the policy of the Commission not to institute proceedings in matters 
such as the labeling or branding of commodities where the subject matter of the 
questioned portion of the labeling or branding used is, by specific legislation, 
made a direct responsibility of another Federal agency. 

(d) In proceedings involving false advertisements of food, drugs, cos- 
metics, and devices as defined in section 15 of the Federal Trade Commission 
Act, account is taken of the labeling requirements of the Food and Drug Ad- 
ministration in any corrective action applied to the advertising. In the case of 
advertisements of food, drugs, cosmetics, or devices which are false because of 
failure to reveal facts material with respect to the consequences which may 
result from the use of the commodity, it is the policy of the Commission to 
proceed only when the resulting dangers may be serious or the public health 
may be impaired, and in such cases to require that appropriate disclosure 
of the facts be made in the advertising. 


Supparr M—PusLic AND CONFIDENTIAL INFORMATION 


§ 1.131 Requests. (a) All written requests for information should be ad 
dressed to the Commission at its principal office. 

(b) Where the request is for materials of which copies are not available and 
photostating or reproduction by other means is required, such service will be 
provided upon payment of the costs involved. 

§ 1.132 Public information. (a) Annually, subsequent to the end of the fiscal! 
year, the Commission makes a report to Congress summarizing its work during 
the year. Such reports are available for inspection at the Commission and 
Government depositories, and copies thereof may be obtained from the Super- 
intendent of Documents, U. S. Government Printing Office, Washington 25, D. C. 

(b) The Commission’s rules of practice and procedure and a description of 
its organization and policies are published in the Federal Register. Copies 
thereof may be obtained from the Commission upon request. 

(c) The decisions of the Commission in adjudicative proceedings and digests 
of accepted informal agreements to cease and desist from unlawful practices 
are published periodically in official reports under the title ‘Federal Trade 
Commission Decisions.” 

(d) Rules issued under the Wool Products Labeling Act, the Fur Products 
Labeling Act, and the Flammable Fabrics Act pursuant to Subpart A of Part 2 
of this chapter (§§ 2.1 to 2.8), quantity limit rules issued under section 2 (a) of 
the Clayton Act, as amended by the Robinson-Patman Act, pursuant to Subpart B 
of Part 2 of this chapter (§§ 2.11 to 2.18), and Trade Practice Conference Rules 
for respective industries, issued under Subpart C of Part 2 of this chapter (§§ 2.21 
to 2.32), are published in the Federal Register. Copies thereof may be obtained 
upon request to the Commission. 

(e) The pleadings, transcript of testimony, exhibits and all documents received 
in evidence or made a part of the record in adjudicative proceedings, records of 
hearings in all rule-making proceedings, continuing guaranties filed under the 
Wool, Fur and Flammable Fabrics Act and informal agreements to cease and 
desist after acceptance by the Commission are available at the principal office of 
the Commission for inspection and copying at reasonable times. Where copies 
of such materials are desired, § 1.131 (b) applies. 

(f) After having been received and filed, reports of compliance filed under 
§ 3.26 of this chapter, describing the manner and form in which respondents allege 
they have complied with the Commission’s orders to cease and desist, are avail- 
able at the principle office of the Commission for inspection and copying at reason- 
able times, unless in the opinion of the General Counsel they contain information 
of a confidential nature, in which case request for release may be made to the 
Commission pursuant to the provisions of §1.134. Where copies are desired, 
§ 1.131 (b) applies. 
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(g) Additional information concerning the activities of the Commission is 
released from time to time through the Commission’s Office of Information. 

§$ 1.133 Confidential information. (a) The records and files of the Commis- 
sion, and all documents, memoranda, correspondence, exhibits, and information 
of whatever nature, other than the documentary matters above described, coming 
into the possession or within the knowledge of the Commission or any of its 
officers or employees in the discharge of their official duties, are confidential, and 
none of such material or information may be disclosed, divulged, or produced for 
inspection or copying except under the procedures set forth in § 1.134. 

(b) Under section 10 of the Federal Trade Commission Act, any officer or 
employee of the Commission who shall make public any information obtained 
by the Commission without its authority, unless directed by a court, shall be 
deemed guiity of a misdemeanor, and upon conviction thereof, shall be punished 
by a fine not exceeding five thousand ($5,000) dollars, or by imprisonment not 
exceeding one year, or by fine and imprisonment, in the discretion of the court. 

§ 1.134 Release of confidential information. (a) Upon good cause shown, 
the Commission may by order direct that certain records, files, papers, or infor- 
mation be disclosed to a particular applicant. 

(b) Application by a member of the public for such disclosure shall be in 
writing, under oath, setting forth the interest of the applicant in the subject 
matter; a description of the specific information, files, documents, or other 
material inspection of which is requested; whether copies are desired; and the 
purpose for which the information or material, or copies, will be used if the 
application is granted. Upon receipt of such an application the Commission 
will take action thereon, having due regard to statutory restrictions, its rules, 
and the public interest. 

(c) In the event that confidential material is desired for inspection, copying, 
or use by some agency of the Federal or a State Government, a request therefor 
may be made by the administrative head of such agency. Such request shall 
be in writing, and shall describe the information or material desired, its rele- 
vancy to the work and function of such agency and, if the production of docu- 
ments or records or the taking of copies thereof is asked, the use which is 
intended to be made of them. The Commision will consider and act upon such 
requests, having due regard to statutory restrictions, its rules, and the public 
interest. 

(d) Any officer or employee who is served with a subpoena requiring the pro- 
duction of any documents or records or the disclosure of any information which 
is designated in § 1.133 as confidential shall promptly advise the Commission of 
the service of such subpoena, the nature of the documents or information sought, 
and all relevant facts and circumstances. The Commission will thereupon 
enter such order or give such instructions as it shall deem advisable. If the 
officer or employee so served has not received instructions from the Commission 
prior to the return date of the subpoena, he shall appear in court and respectfully 
decline to produce the documents or records or to disclose the information called 
for, basing his refusal upon this rule. 


PART 2—RULEMAKING PROCEDURES 
SuBPART A—WO0L, FUR AND FLAMMABLE FABRICS RULES 


§2.1 Authority. Substantive rules are authorized under section 6 of the Wool 
Products Labeling Act of 1989 (15 U. S. C. 68d), section 8 of the Fur Products 
Labeling Act (15 U. S. C. 69f), and section 5 of the Flammable Fabries Act 
15 U. S.C. 1194). These rules have the force and effect of law. 

§2.2 How initiated. Proceedings are initiated by the Commission. 

§2.3 Notice. General notice of the proposed promulgation of a rule shall 
be published in the Federal Register and shall include (a) a statement of the 
time, place and nature of public rulemaking proceedings, (b) reference to the 
authority under which the rule is proposed, and (c) either the terms or substance 
of the proposed rule or a description of the subjects and issues involved. 

§ 2.4 Participation by interested parties. The Commission affords interested 
persons an opportunity to participate in the rulemaking through submission of 
written data, views or arguments. Oral argument thereon may be granted within 
the discretion of the Commission. 

§2.5 Adoption of rules. The Commission, after consideration of all relevant 
matter presented, thereupon formulates its rules, incorporating in rules adopted 
a concise general statement of their basis and purpose. 
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§2.6 Publication. After adoption, rules are published in the Federal 
Register. Copies may be obtained from the Commission. 

§2.7 Effective date. Any rule, or amendment, or repeal thereof shall become 
effective not less than thirty (30) days after the required publication thereof in 
the Federal Register, except as otherwise provided by the Commission upon good 
cause found and published with such rule, amendment, or repeal. 

§2.8 Petitions. Any interested person may petition for the issuance, amend- 
ment or repeal of a rule. Proceedings for amendment or repeal shall be the 
same as for the issuance thereof. 


Suppart B—Quvuantity Limit RULES 


§2.11 Authority. Quantity limit rules are authorized by section 2 (a) of 
the Clayton Act, as amended by the Robinson-Patman Act. ‘These are sub- 
stantive rules having the force and effect of law. 

§2.12. How initiated. Proceedings for the establishment of a quantity limit 
rule are initiated by resolution of the Commission either upon its own motion 
or pursuant to petition therefor. 

§ 2.13. Petitions. Any interested party may at any time file with the Com- 
mission in writing a petition for the establishment of a quantity limit rule 
for any commodity or class of commodities, or for the revision or repeal of a 
previously established rule. Such petition shall state the petitioner's interest 
and the facts showing the need for the action requested. 

§2.14 Investigation. (a) If the Commission believes that consideration 
should be given to the fixing of quantity limits for a particular commodity 
or class of commodities, it initiates investigation. In any such investigation 
the Commission many invoke any or all of the compulsory processes authorized 
by law. 

(b) The investigation shall be non-public and facts and information so ob- 
tained, such as the names of purchasers, the volume of their purchases, prices 
paid, conditions of sale and the details of competitive relations shall not be 
published except in composite form so as not to reveal facts as to specific 
parties. 

§2.15 Hearing on proposed quantity limit rule—(a) Formulation of pro- 
posed rule. When, after due consideration of the facts and information so 
obtained, it shall appear to the Commission that available purchasers in greater 
quantities are so few as to render differentials on account thereof unjustly 
discriminatory or promotive of monopoly in any line of commerce, it shall for- 
mulate a proposed quantity limit rule. 

(b) Publication of proposed rule. The proposed quantity limit rule shall be 
published in the Federal Register and otherwise, to the extent practicable, made 
available to interested parties, and the notice thereof shall include the fol- 
lowing: 

(1) The rule, amended rule, or repeal proposed ; 

(2) A statement of the purpose to be accomplished by the proposed rule, 
together with a reference to the authority under which the rule is proposed 
and the ultimate matters of fact in support thereof ; 

(3) A statement of the time within which any interested person may pre- 
sent to the Commission in writing, in accordance with paragraph (c) (1) 
of this section, any data, views or argument concerning the proposed rule and 
within which time to present, if desired, a request for opportunity to be heard 
orally thereon. 

(c) Method of presenting views, data and argument. 

(1) Written data. Seven copies of such written views, data and argument 
shall be submitted to the Commission and shall conform to the requirements of 
§ 3.30 of this chapter. 

(2) Oral hearing. Oral hearing may be granted within the discretion of the 
Commission. 

§ 2.16 Promulgation of quantity limit rule. After the consideration of the 
results of its investigation or investigations and of the data, views and argu- 
ments presented by interested parties, the Commission will, if it deems such 
action warranted, promulgate a quantity limit rule. Such rule, which may be the 
proposed rule, or a modification or revision thereof, shall fix and establish maxi- 
mum quantities of the particular commodity or class of commodities upon which 
differentials on account of quantity may thereafter be granted. Such quantity 
limit rule shall be published in the Federal Register, together with a reference 
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to the authority or authorities therefor, a statement of its basis and purpose, and 
the effective date thereof, which shall be not less than thirty (30) days after 
the date of such publication. 

§ 2.17 Amendment or repeal of quantity limit rule. The procedure for the 
amendment or repeal of a quantity limit rule shall be the same as that for the 
establishment of a new quantity limit rule. Any interested party may at any 
time file a petition for the amendment or repeal of a rule. 

§ 2.18 Hnforcement of quantity limit rule. Procedure in cases of violations 
of a quantity limit rule shall be in accordance with the Commission’s applicable 
rules of practice. 


SuBparT C—TRADE PRACTICE CONFERENCE RULES 


$2.21 Purpose. Trade practice rules are in the nature of advisory opinions 
for the guidance of businessmen. Trade practice conference rules are designed 
to eliminate and prevent, on a voluntary and industrywide basis, trade practices 
and methods of competition and business behavior in an industry which con- 
stitute violations of laws administered by the Commission. 

§ 2.22 Content. Rules promulgated for industries are of two classifications, 
namely, Group I and Group II. No rules will be promulgated for an industry 
which consists solely of those within the Group II classification. The Group I 
rules are those which define practices which are considered by the Commis- 
sion to be violative of laws administered by it. They afford guidance to the 
industry members as to legal requirements. The Group II rules are those 
which reflect the industry’s views and recommendations as to desirable or unde- 
sirable practices. No Group II rule will be accepted and promulgated by the 
Commission for an industry when containing provisions which purport to sanc- 
tion any practice which is contrary to law, or which, in the opinion of the 
Commission, may not be in accordance with the public interest. 

§.2.23 Application. Application for a trade practice conference may be filed 
with the Commission by any interested person, party or group. Such appli- 
eation shall be in writing and shall be signed by the applicant or the duly 
authorized representative of the applicant or group desiring such conference. 
The following information, to the extent known to the applicant, shall be fur- 
nished with such application or in a supplement thereto: (a) a brief description 
of the industry, trade, or subject to be treated; (b) the kind and character of 
the products involved; (c) the size or extent and the divisions of the industry 
or trade groups concerned; (d) the estimated total annual volume of production 
or sales of the commodities involved; (e) list of membership of the industry or 
trade groups concerned in the matter; and (f) a brief statement of the acts, 
practices, methods of competition or other trade practices desired to be con- 
sidered, or drafts of suggested trade practice rules. 

§ 2.24 When authorized. Trade practice conference proceedings are au- 
thorized by the Commission whenever such proceedings appear to the Com- 
mission to have possibilities (a) of constructively advancing the best interests 
of industry on sound competitive principles in consonance with public policy, 
or (b) of bringing about more adequate or equitable observance of laws under 
which the Commission has jurisdiction, or (c) of otherwise protecting or ad- 
vancing the public interest. 

§2.25 Informal discussions with members of the Commission’s staff. Any 
interested person or group may, upon request, be granted opportunity to confer 
in respect to any proposed trade practice conference with the Commission’s trade 
practice conference office, either prior or subsequent to the filing of any such 
application. They may also submit any pertinent data or information which 
they desire to have considered. Such submission shall be made during such 
period of time as the Commission or its duly authorized official may designate. 

§ 2.26 Industry conferences. Due notice of the time and place of any such 
authorized conference shall be issued by the Commission and published in the 
Federal Register. A member of the Commission or of its staff shall conduct the 
conference pursuant to direction of the Commission and in such manner as will 
facilitate the proceeding and afford appropriate consideration of matters prop- 
erly coming before the conference. A transcript of the conference proceedings 
shall be made, which, together with all rules, resolutions, modifications, amend- 
ments or other matters offered, shall be submitted to the Commission for its 
consideration. 
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§ 2.27 Public hearing on proposed rules. After the conference, and after due 
consideration has been given to information developed at the conference or 
otherwise available, a draft of proposed rules in appropriate form shall be pre- 
pared and released by the Commission and a public hearing thereon shall be 
scheduled. Notice of the time and place of such public hearing shall be published 
in the Federal Register and copies of the released proposed rules and notice 
shall be mailed to all members of the industry of which the Commission may have 
knowledge. At the hearing, industry members and all other interested parties, 
including consumers, may appear and express their views as to the rules and 
may suggest such amendments, revisions, and supplementation thereto as they 
may consider to be desirable and appropriate. Suggestions and views of the 
industry members and interested parties as to the proposed rules may also be 
submitted in writing at any time prior to the scheduled public hearing. 

§2.28 Publication of rules. When final trade practice rules have been ap- 
proved by the Commission, they shall be published in the Federal Register. Said 
rules shall become operative thirty (30) days after the date of publication or 
at such other time as may be specified by the Commission. Copies of the final 
rules shall be made available at the office of the Commission. Under the proce- 
dure of the Commission a copy of the trade practice rules is sent to each mem- 
ber of the industry whose name and address is available. 

§ 2.29 Voluntary compliance. The entire procedure is aimed at voluntary 
observance. To encourage this, the Commission circulates to industry members 
with the rules an acceptance form providing opportunity to each member to 
signify his intention to observe the rules in the conduct of his business. 

§2.30 Violations. Complaints as to the use, by any person, corporation or 
other organization, of any act, practice or method inhibited by the rules may be 
made to the Commission by any person having information thereof. Such com- 
plaints will receive the attention of the Commission and appropriate action will 
be taken to effect such correction as is warranted. In addition, the Commis- 
sion may on its own motion take such steps to stop violations of the rules as may 
be proper under the circumstances. Formal complaint proceedings involving 
practices which are violative of trade practice rules charge violation of the 
statutory provision on which the rules are premised, and do not charge violation 
of the trade practice rule. 

§ 2.3 Amendment or repeal of rules. Any interested person, party or group 
may petition for the amendment or repeal of a rule. The application shall be in 
writing, signed by the applicant or his duly authorized representative, and shall 
set forth the reasons for the requested action. When an amendment of trade 
practice rules for an industry is requested, the Commission may, at its discre- 
tion, direct that only a conference or hearing be held in lieu of the industry 
conference and hearing on proposed rules provided for in the initial establishment 
of trade practice rules for industries. The Commission may initiate proceed- 
ings for amendment or repeal of trade practice rules for industries on its own 
motion. 

§2.32 Effect on pending proceedings—(a) Prior to complaint. Upon the pro- 
mulgation of trade practice conference rules for an industry an examination will 
be made of all charges of law violations by members of that industry then pend- 
ing before the Commission which have not reached the formal stage through the 
issuance of complaint. In those instances in which the pending charges are 
adequately covered by the trade practice conference rules, and which are not 
excluded by the policy set forth in § 1.51 of this chapter, the Commission will 
consider the advisability of closing the matters. In such instances consideration 
will be given to whether or not a proposed respondent has subscribed to the trade 
practice conference rules for his industry, to whether or not there is adequate 
reason to believe that he is in fact complying with such rules and will continue 
to do so, and to whether or not the public interest requires any further proceedings. 

(b) After complaint. Upon the promulgation of trade practice conference 
rules for an industry, formal complaints which have not then been adjudicated 
and in which the charges are adequately covered by such rules, and which are 
not excluded by the policy set forth in $1.51 of this chapter, may be made the 
subject of a motion to suspend submitted pursuant to the provisions of § 3.8 of 
this chapter. In ruling upon such motions, consideration will be given to factors 
similar to those outlined in paragraph (a) of this section with respect to informal 
matters. 
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Supparr D—RuLEsS OF PRACTICE AND PROCEDURAL RULES 


§2.41 Rules of practice and procedural rules. Rules of practice and pro- 
cedural rules are formulated by the Commission with the help and advice of its 
Committee on Administrative Procedure and Rules and other advisory groups 
or parties. Any interested person, party or group may petition for the issuance, 
amendment, or repeal of any rule. Rules of practice and procedural rules are 
published in the Federal Register. 


PART 3—RULES OF PRACTICE FOR ADJUDICATIVE PROCEEDINGS 
SUBPART A—SCOPE OF RULES; NATURE OF ADJUDICATIVE PROCEEDINGS 


§ 3.1 Scope of the rules in this part. The rules in this part govern procedure 
in adjudicative proceedings before the Federal Trade Commission. 

§3.2 Nature of Adjudicative proceedings. Adjudicative proceedings are those 
conducted by virtue of any one or more of the following: Sections 5 and 12 of 
the Federal Trade Commission Act (15 U. S. C. 45 and 52), sections 2, 3, 7, 8, 
and 11 of the Clayton Act (15 U.S. C. 13, 14, 18, 19, and 21), section 4 (a) of 
the Oleomargarine Act (15 U. 8. C. 55 (a) (2)), section 4 of the Export Trade 
Act (15 U. S. C. 64), sections 3, 5, 6, and 9 of the Wool Products Labeling Act 
(15 U. S. C. 68a, GSe, GSd, and GSg), sections 3, 6, 8, and 10 of the Fur Products 
Labeling Act (15 U. S. C. 69a, 69d, 69f, and 69h), sections 3, 5, and 8 of the 
Flammable Fabrics Act (15 U. 8S. C. 1192, 1194, and 1197), and do not include 
other administrative proceedings such as investigational hearings held prior 
to the commencement of formal proceedings or to inquire into the manner and 
extent of compliance with outstanding orders, trade practice conferences, pro- 
ceedings for fixing quantity limits under section 2 (a) of the Clayton Act (15 


U. S. C. 18 (a)), investigations under section 5 of the Export Trade Act (15 
U.S. C, 65), proceedings under section 8 of the Wool Products Labeling Act (15 
U.S. C. 68 (f)), under section 9 of the Flammable Fabrics Act (15 U. S.C. 1198), 


or other proceedings. 


Supparr B—COMMENCEMENT OF PROCEEDINGS; SERVICE BY COMMISSION: SERVICE 
BY OTHER Parties; TIME 

§3.3 Commencement of proceeding. An adjudicative proceeding is com- 
menced by the issuance and service of a complaint by the Commission. 

§3.4 Service—(a) By the Commission. (1) Service of complaints, orders 
and other processes of the Commission may be effected as follows : 

(i) By registered mail. A copy of the document shall be addressed to the 
person, partnership, corporation or unincorporated association to be served at 
his or its principal office or place of business, registered, and mailed ; or 

(ii) By delivery to an individual. A copy thereof may be delivered to the 
person to be served, or to a member of the partnership to be served, or to the 
president, secretary, or other executive officer or a director of the corporation 
or unincorporated association to be served ; or 

(iii) By delivery to an address, A copy thereof may be left at the principal 
office or place of business of the person, partnership, corporation or unincor- 
porated association to be served. When the proceeding is under the Federal 
Trade Commission Act, service may also be effected at the residence of the person 
or of a member of the partnership or of an executive officer or director of the 
corporation or unincorporated association to be served. 

(2) Documents other than complaints, orders and other processes of the Com- 
mission, the service of which starts the running of prescribed periods of time 
provided or allowed by any of the rules in this part or by any order of the Com- 
mission or a hearing examiner for the performance of some act or the occurrence 
of some event or development, shall be served in the same manner as complaints, 
orders and other processes of the Commission, or by certified mail. 

(3) All other documents may be similarily served, or they may be served by 
ordinary first-class mail. 

(b) By other parties. Service of documents by parties other than the Com- 
mission shall be by delivering copies thereof as follows: Upon the Commission, 
by personal delivery or delivery by first-class mail to the office of the Secretary 
of the Commission ; upon any other party, by delivery to the party. If the party 
is an individual or partnership, delivery shall be to such individual or a member 
of the partnership; if a corporation or unincorporated association, to an officer 
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or agent authorized to accept service of process therefor. Delivery to a party 
other than the Commission means handing to the individual, partner, officer, or 
agent ; leaving at his office with a person in charge thereof, or, if there is no one 
in charge or if the office is closed or if he has no office, leaving at his dwelling 
house Or usual place of abode with some person of suitable age and discretion 
then residing therein ; or sending by mail. 

(c) Proof of service. (1) When service is by mail, registered or ordinary 
first-class, it is complete upon delivery of the document by the post office. 

(2) When a party has appeared in a proceeding by a partner, officer, or 
attorney, service upon such partner, officer, or attorney of any document other 
than a complaint, order or other process of the Commission shall be deemed 
service upon the party. 

(3) The return post office receipt for a document registered and mailed, or the 
verified return or certificate by the person serving the document by personal 
delivery or ordinary mail, setting forth the manner of said service, shall be proof 
of the service of the document. 

§3.5 Time—(a) Computation. Computation of any period of time pre- 
scribed or allowed by these rules, by order of the Commission or a hearing exam- 
iner, or by any applicable statute, shall begin with the first business day following 
that on which the act, event or development initiating such period of time shall 
have occurred. When the last day of the period so computed is a Saturday, 
Sunday, or national holiday, or other day on which the office of the Commission 
is closed, the period shall run until the end of the next following business day. 
When such period of time, with the intervening Saturdays, Sundays and national 
holidays counted, is less than seven days, each of the Saturdays, Sundays and 
such holidays shall be excluded from the computation. When such period of 
time, with the intervening Saturdays, Sundays and national holidays counted, 
exceeds seven days, each of the Saturdays, Sundays, and such holidays shall be 
included in the computation. 

(b) Eavtensions. For good cause shown, the hearing examiner may, in any 
proceeding before him, extend any time limit prescribed or allowed by these 
rules or by order of the Commission or the hearing examiner, except those gov- 
erning submission of initial decisions and interlocutory appeals. Except as 
otherwise provided by law, the Commission, for good cause shown, may extend 
any time limit prescribed by these rules or by order of the Commission or a 
hearing examiner; however, in a proceeding pending before a hearing examiner, 
the application shall first be made to him. Applications for extensions of time 
shall be made by motion. 


Suppart C—ComPLAINT, ANSWER, DEFAULT, AND Morions; AMENDMENTS AND 
SUPPLEMENTAL PLEADINGS; PRE-HEARING PROCEDURE; VOLUNTARY INTER- 
VENTION 


§3.6 Complaint. The Commission’s complaint shall contain the following: 

(a) Recital of the legal authority and jurisdiction for institution of the 
proceeding, with specific designation of the statutory provisions alleged to have 
been violated ; 

(b) A clear and concise factual statement sufficient to inform each respondent 
with reasonable definiteness of the type of acts or practices alleged to be in 
violation of the law; 

(c) Notice of the time and place for hearing, the time to be at least forty- 
five days after service of the complaint. 

§3.7 Answer; default—(a) Answer. A respondent shall have thirty days 
after service of the complaint within which to serve an answer thereto. It shall 
conform to the following: 

(1) Contesting allegations of complaint. Such answer shall contain: 

(i) A concise statement of the facts constituting the ground of defense; 

(ii) Specific admission, denial, or explanation of each fact alleged in the com- 
plaint or, if the respondent is without knowledge thereof, a statement to that 
effect. 

(2) Admitting allegations of complaint. If the respondent elects not to con- 
test the allegations of fact set forth in the complaint, the answer shall consist 
of a statement that respondent admits all material allegations to be true. Such 
an answer shall constitute a waiver of hearing as to facts so alleged, and an 
initial decision continuing appropriate findings and conclusions and an appro- 
priate order disposing of the proceeding shall be issued by the hearing examiner. 
In such answer, the respondent may, however, reserve the right to submit pro- 
posed findings and conclusions and the right to appeal under § 3.22. 
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(b) Default. Failure of the respondent to serve answer within the time 
above provided and failure to appear at the time and place fixed for hearing 
shall be deemed to authorize the hearing examiner, without further notice to 
respondent, to find the facts to be as alleged in the complaint, to conduct a 
hearing to determine the form of order, and, thereafter, to enter an initial 
decision containing such findings, appropriate conclusions and order. 

§ 3.8 Motions—(a) Presentation and disposition. During the time a proceed- 
ing is before a hearing examiner, all motions therein, except as provided in 
§ 3.15 (f) shall be addressed to and ruled upon by him, and, if in writing, shall be 
filed with the Secretary of the Commission. All motions addressed to the Com- 
mission shall be in writing and shall be filed with the Secretary of the Com- 
mission. 

(b) Content. All written motions shall state the particular order, ruling, or 
action desired and the grounds therefor. 

(c) Answers. Within ten days after service of any written motion, or within 
such longer or shorter time as may be designated by the hearing examiner or 
the Commission, the opposing party shall answer or be taken to have consented 
to the granting of the relief asked for in the motion. The moving party shall 
have no right to reply, except as permitted by the hearing examiner or the 
Commission. 

(d) Motions for extensions. As a matter of discretion, the hearing examiner 
or the Commission may waive the requirements of this section as to motions for 
extensions of time, and may rule upon such requests ex parte. 

(e) Rulings on motions for dismissal. When a motion to dismiss a complaint 
or for other relief is granted with the result that the proceeding before the 
hearing examiner is terminated, the hearing examiner shall make and file an 
initial decision in accordance with the provisions of §3.21. If such a motion is 
granted as to all charges of the complaint in regard to some, but not all, of the 
respondents, or is granted as to any part of the charges in regard to any or 
all of the respondents, the hearing examiner shall enter his ruling on the record 
and take it into account in his initial decision. 

§3.9 Amendments and supplemental pleadings—(a) Amendments—(1) By 
leave. If and whenever determination of a controversy on the merits will be 
facilitated thereby, the hearing examiner may, upon such conditions as are 
necessary to avoid prejudicing the public interest and the rights of the parties, 
allow appropriate amendments to pleadings; provided, however, that an applica- 
tion for amendment of a complaint may be allowed only if the amendment is 
reasonably within the scope of the proceeding initiated by the original complaint. 

(2) Conformance to evidence. When issues not raised by the pleadings, but 
reasonably within the scope of the proceeding initiated by the original complaint, 
are tried by express or implied consent of the parties, they shall be treated in all 
respects as if they had been raised in the pleadings; and such amendments of the 
pleadings as may be necessary to make them conform to the evidence and to 
raise such issues shall be allowed at any time. 

(b) Supplemental pleadings. The hearing examiner may, upon reasonable 
notice and such terms as are just, permit service of a supplemental pleading 
setting forth transactions, occurrences, or events which have happened since the 
date of the pleading sought to be supplemented and which are relevant to any 
of the issues involved. 

§ 3.10 Pre-hearing conferences. (a) The hearing examiner may, at his discre- 
tion, direct counsel for all parties to meet with him for a conference to consider : 

(1) Simplification of the issues; 

(2) Necessity or desirability of amendments to pleadings, subject however, to 
the provisions of § 3.9 (a) (1); 

(3) Stipulations, admissions of fact and of contents and authenticity of docu- 
ments ; 

(4) Limitation of the number of expert witnesses ; and 

(5) Such other matters as may aid in the disposition of the proceeding. 

(b) Pre-hearing conferences, in the discretion of the hearing examiner, may 
be stenographically reported as provided in § 3.16 (f), but shall not be public 
unless all parties so agree. The record shall show the matters disposed of by 
agreement in such pre-trial conference. The subsequent course of the proceeding 
shall be controlled by such action. 

§ 3.11 Voluntary intervention. (a) Any individual, partnership, unincorporated 
association, or corporation desiring to intervene in an adjudicative proceeding 
shall make written application in the form of a motion setting forth the basis 
therefor. Such application shall have attached to it a certificate showing service 








234 ADMINISTRATIVE PROCESS AND ETHICAL QUESTIONS 


thereof upon each party to the proceeding in accordance with the provisions of 
§ 3.4 (b). A similar certificate shall be attached to the answer filed by any party, 
other than counsel in support of the complaint, showing service of such answer 
upon the applicant. 

(b) The hearing examiner or the Commission may by order permit the inter- 
vention to such extent and upon such terms as are provided by law or as other- 
wise shall be deemed proper. 


SuBPART D—DEPOSITIONS; ADMISSIONS; EVIDENCE 


§3.12 Depositions—(a) When, how and by whom taken. Good cause being 
shown, the testimony of any witness may be taken by deposition in any proceed- 
ing, whether at issue or not. Depositions may be taken orally or upon written 
interrogatories before any person designated by the Commission or the hearing 
examiner and having power to administer oaths. 

(b) Application. Any party desiring to take the deposition of a witness shall 
make application in writing to the hearing examiner, setting forth the reasons 
why such deposition should be taken; the time when, the place where, and the 
name and post office address of the person before whom the deposition is to be 
taken; the name and post office address of each witness: and the subject mat- 
ter concerning which each witness is expected to testify. 

(c) Notice. Such notice as the hearing examiner shall order shall be given 
of the taking of a deposition, but this shall not be less than five days’ written 
notice of the taking of a deposition within the United States, and not less than 
fifteen days’ written notice when the deposition is to be taken elsewhere. 

(d) Taking and reception in evidence. Each witness testifying upon depo- 
sition shall be duly sworn, and the adverse party shall have the right to cross- 
examine. The questions propounded and the answers thereto, together with all 
objections made, shall be reduced to writing and, in the presence of the officer 
before whom the deposition is taken, read to the witness, subscribed by him, and 
certified in the usual form by the officer. Thereafter, the officer shall forward 
the deposition, with three copies thereof, in an envelope under seal, endorsed 
with the title of the proceeding, to the hearing examiner, and, subject to such ob- 
jections to the questions and answers as were noted at the time of taking the 
deposition or as would be valid were the witness personally present and testi- 
fying, such deposition may be read in evidence by the party taking it as against 
any party who was present or represented at the taking of the deposition or 
who had due notice thereof. 

§ 3.18 Admissions as to facts and documents. (a) At any time after answer 
has been filed, any party may serve upon any other party a written request for 
the admission of the genuineness of any relevant documents described in the re- 
quest. Copies of the documents shall be delivered with the request unless copies 
have already been furnished. 

(b) Each requested admission shall be deemed made unless, within a period 
designated by the hearing examiner, not less than ten days after service thereof. 
or within such further time as the hearing examiner may allow, the party so 
served serves upon the party making the request either (1) a sworn statement 
denying specifically the relevant matters of which an admission is requested or 
setting forth in detail the reasons why he can neither truthfully admit nor deny 
them or, (2) written objections on the ground that some or all of the matters 
involved are privileged or irrelevant or that the request is otherwise improper 
in whole or in part, together with copy of a request to the hearing examiner for 
a hearing on the objections at the earliest practicable time. Answers on matters 
to which such objections are made may be deferred until the objections are deter- 
mined, but if written objections are made to only a part of a request, the re- 
mainder of the request shall be answered within the period designated. 

(c) Admissions obtained pursuant to this procedure may be used in evidence 
to the same extent and subject to the same objections as other admissions. 

§ 3.14 Bridence—(a) Burden of proof. Counsel suporting the complaint shall 
have the burden of proof, but the proponent of any factual proposition shall be 
required to sustain the burden of proof with reference thereto. 

(b) Admissibility. Relevant, material, and reliable evidence shall be ad- 
mitted. Irrelevant, immaterial, unreliable, and unduly repetitious evidence 
shall be excluded. Immaterial or irrelevant parts of an admissible document 
shall be segregated and excluded so far as practicable. 

(c) Official notice of facts. When any decision of a hearing examiner or of 
the Commission rests, in whole or in part, upon the taking of official notice of a 
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material fact not appearing in evidence of record, opportunity to disprove such 
noticed fact shall be granted any party making timely motion therefor. 

(d) Objections. Objections to evidence shall timely and briefly state the 
grounds relied upon, but the transcript shall not include argument or debate 
thereon except as ordered by the presiding official. Rulings on all objections 
shall appear in the record. 

(e) Haeceptions. Formal exception to an adverse ruling is not required to pre- 
serve the right to appeal. 

SUBPART E—HBPARINGS 


§ 3.15 Presiding officials—(a) Who presides. All hearings in adjudicative 
proceedings shall be presided over by a duly qualified hearing examiner or by 
the Commission or one or more members of the Commission sitting as hearing 
examiner; and the term “hearing examiner” as used in this part means and 
applies to such members when so sitting. 

(b) How assigned. The presiding hearing examiner shall be designated by 
the Director of Hearing Examiners, who shall notify the parties of the hearing 
examiner designated. 

(c) Powers and duties. Hearing examiners shall have the duty to conduct 
fair and impartial hearings and to maintain order. They shall have all powers 
necessary to that end, including the following: 

(1) To administer oaths and affirmations ; 

(2) To issue subpoenas ; 

(3) To rule upon offers of proof and receive evidence ; 

(4) To take or cause depositions to be taken and to determine their scope; 

(5) To regulate the course of the hearings and the conduct of the parties and 
their counsel therein ; 

(6) To hold conferences for settlement, simplification of the issues, or any 
other proper purpose ; 

(7) To consider and rule upon, as justice may require, all procedural and 
other motions appropriate in an adversary proceeding, including motions to 
open defaults ; 

(8S) To make and file initial decisions ; 

(9) To certify questions to the Commission for its determination; and 

(10) To take any action authorized by these Rules or in conformance with 
the provisions of the Administrative Procedure Act (5 U. 8. C. 1001 to 1011). 

(d) Substitution of hearing examiner. In the event of substitution of a new 
hearing examiner for the one originally designated, any motion predicated upon 
such substitution shall be made within twenty days thereafter. 

(e) Interference. In the performance of their adjudicative functions, hearing 
examiners shall not be responsible to, nor subject to the supervision or direction 
of, any officer, employee, or agent engaged in the performance of investigative 
or prosecuting functions for the Commission, and all directions by the Commis- 
sion to hearing examiners concerning any adjudicative proceeding shall appear 
in and be made a part of the record. 

(f) Disqualification of hearing eraminers. (1) When a hearing examiner 
deems himself disqualified to preside in a particular proceeding, he shall with- 
draw therefrom by notice on the record and shall notify the Director of Hearing 
Examiners of such withdrawal. 

(2) Whenever any party shall deem the hearing examiner for any reason to 
be disqualified to preside, or to continue to preside, in a particular proceeding, 
that party shall file with the Commission a motion to disqualify and remove such 
hearing examiner, such motion to be supported by affidavits setting forth the 
alleged grounds for disqualification. Copy of such motion shall be served by 
the Commission on the hearing examiner whose removal is therein sought, who 
shall have ten days from such service within which to reply thereto. If the 
hearing examiner does not disqualify himself within ten days, then the Commis- 
sion shall promptly determine the validity of the grounds alleged, either directly 
or on the report of another hearing examiner appointed to conduct a hearing for 
that purpose. 

§3.16 Hearings; transcripts—(a) Public hearings. All hearings in adjudi- 
cative proceedings shall be public unless otherwise ordered by the Commission. 

(b) Rights of parties. Every party, except intervenors, shall have the right 
of due notice, cross-examination, presentation of evidence, objection, motion, 
argument, and all other fundamental rights; also the several rights of appeal 
provided for in the rules in this part. 
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(ec) Adverse witnesses. An adverse party, or an officer, agent, or employee 
thereof, and any witness who appears to be hostile, unwilling, or evasive may 
be interrogated by leading questions and may also be contradicted and im- 
peached by the party calling him. 

(d) Hapedition. The taking of evidence and subsequent proceedings shall 
proceed with all reasonable expedition. 

({e) Notice. Not less than ten days’ notice of the time and place of any 
indefinitely postponed hearing shall be given, and in setting such hearings due 
regard shall be had for the convenience and necessity of all parties, witnesses, 
and counsel. 

(f) Transcripts. Hearings shall be stenographically reported and transcribed 
by the official reporter of the Commission under the supervision of the hearing 
examiner, and the original transcript shall be a part of the record and the sole 
official transcript. Copies of transcripts are available to respondents and to 
the public from the reporter at rates not to exceed the maximum rates fixed 
by contract between the Commission and the reporter. 

(g) Corrections of the transcript. Corrections of the official transcript may 
be made only when they involve errors affecting substance and then only in the 
manner herein provided : Corrections ordered by the hearing examiner or agreed 
to in a written stipulation signed by all counsel and approved by the hearing 
examiner shall be included in the record, and such stipulations, except to the 
extent they are capricious or without substance, shall be approved by the hear- 
ing examiner. Corrections shall not be ordered by the hearing examiner except 
upon notice and opportunity for the hearing of objections. Corrections so 
ordered or approved shall be incorporated in the record as an appendix and 
when so incorporated the Secretary of the Commission shall make or cause to 
be made the necessary physical corrections in the official transcript so that it 
will incorporate the changes agreed upon or ordered. In making such physical 
corrections, there shall be no substitution of pages, but, to the extent prac- 
ticable, such corrections shall be made by running a line through the matter 
to be changed, but without obliteration, and writing the matter as changed 
immediately above. Where the correction consists of an insertion, it shall be 
added, by rider or interlineation, as near as may be to the text which is in- 
tended to precede and follow it. 

§ 3.17 Subpoenas—(a) Subpoenas ad testificandum. Application for issuance 
of a subpoena requiring a witness to appear and testify before a designated hear- 
ing examiner at a specified place and time may be made to the hearing examiner, 
or to the Commission. 

(b) Subpoenas duces tecum. Application for issuance of a subpoena requir- 
ing a witness to appear before a designated hearing examiner at a specified 
time and place and produce specified documents shall be made in writing to the 
hearing examiner or to the Commission, and shall specify as exactly as possible 
the documents to be produced, showing their general relevancy and reasonable 
scope. Any motion to limit or quash such subpoena shall be filed within ten 
days after date of serve of the subpoena. 

(c) Service. A subpoena shall be served as provided in § 3.4 (a). 

(d) Appeal. An appeal may be taken to the Commission within ten days 
from the denial of any motion to issue, limit or quash any subpoena. 

§ 3.18 Witnesses and fees. (a) Witnesses at formal hearings shall be ex- 
amined orally. Witnesses shall be paid the same fees and mileage as are paid 
witnesses in the courts of the United States. 

(b) Witnesses whose depositions are taken, and the persons taking such 
depositions, shall severally be entitled to the same fees as are paid for like 
services in the courts of the United States. 

(c) Witness fees and mileage, and fees for depositions, shall be paid by the 
party at whose instance witnesses appear. 

§ 3.19 Proposed findings, conclusions, and order. At the close of the reception 
of evidence in an adjudicative proceeding, or within a reasonable time thereafter 
fixed by the hearing examiner, any party may file with the Secretary for con- 
sideration of the hearing examiner proposed findings of fact, conclusions of law, 
and order, together with reasons therefor. Such proposals shall be in writing, 
shall be served upon all parties, and shall contain adequate references to the 
record and authorities relied on. Upon request by any party, oral argument 
thereon may be allowed, and such argument shall be included in the official 
transcript. The record shall show the hearing examiner’s ruling on each pro- 
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posed finding and conclusion, except when his order disposing of the proceeding 
otherwise unmistakably informs the parties of the action taken by him thereon. 

§ 3.20 Interlocutory Appeals. (a) Except as provided in §§ 3.17 (d), 3.25 (e) 
and 3.29 (e), interlocutory appeals from rulings of a hearing examiner during 
the time a proceeding is pending before him shall not be entertained by the 
Commission except as provided in paragraph (b) of this section. 

(b) (1) Interlocutory appeals shall be in the form of a brief which shall set 
out the grounds of the appeal and the necessity for immediate decision. The 
brief must be filed within ten days after notice of the adverse ruling complained 
of. Answer thereto may be filed within ten days after service of such appeal. 

(2) The Commission, or such one or more of its members as it shall designate, 
shall consider the appeal forthwith, and may grant the appeal on finding that 
such ruling involves substantial rights and will materially affect the final de- 
cision and that a determination of its correctness before the conclusion of the 
trial would better serve the interests of justice. Such an appeal shall not operate 
to suspend the hearings unless otherwise ordered by the hearing examiner or 
by the Commission. 

(c) No error in a ruling of a hearing examiner is waived by failure to take 
an interlocutory appeal. On appeal from the initial decision, any such ruling 
may be assigned as error where such ruling is shown to have substantially 
affected the rights of the complaining party. 


Susppart F—DEcISION AND ORDER 


$3.21 Initial decision—(a) When filed and when effective. Within thirty 
days after the date of the order closing a proceeding before the hearing examiner 
or after the date of submission of an agreement containing a consent cease and 
desist order which is accepted, the hearing examiner shall make and file an 
initial decision which shall become the decision of the Commission thirty days 
after service thereof upon the parties unless prior thereto (1) an appeal is 
perfected under § 3.22; (2) the Commission by order stays the effective date of 
the decision ; or (3) the Commission issues an order placing the case on its own 
docket for review: Provided, however, That the failure of an appellant to file 
‘An appeal brief within the time prescribed in §3.22 (d), shall extend for ten 
days the period within which the Commission may place the case on its own 
docket for review. A copy of the initial decision in an adjudicative proceeding 
shall be served upon each counsel or other representative who has appeared 
pursuant to § 3.29. 

(b) Content. An initial decision shall include a statement of (1) findings and 
conclusions, with the reasons or basis therefor, upon all the material issues of 
fact, law, or discretion presented on the record (except when waived under 
§ 3.25) and (2) an appropriate order. Initial decisions (other than those issued 
under §3.25) shall be based upon a consideration of the whole record and 
supported by reliable, probative and substantial evidence. 

(c) By whom made. The initial decision in an adjudicative proceeding shall 
be made and filed by the hearing examiner who presided therein, except when 
he shall have become unavailable to the Commission. 

(d) Reopening: termination of hearing examiner’s jurisdiction. (1) At any 
time prior to the filing of his initial decision, a hearing examiner may reopen 
the proceeding for the reception of further evidence. 

(2) Except for the correction of clerical errors, the jurisdiction of the hearing 
examiner is terminated upon the filing of his initial decision, unless and until 
the proceeding is remanded to him by the Commission. 

§ 3.22 Appeal from initial decision—(a) Who may appeal; notice of intention. 
Any party to a proceeding may appeal an initial decision to the Commission. 
The party, however, shall file a notice of intention to appeal with the Commis- 
sion within ten days after service upon him of the initial decision. 

(b) Content of appeal brief. (1) The appeal shall be in the form of a brief 
and shall contain, in the order indicated below, the following: 

(i) A table of contents, with page references, and a table of the cases 
(alphabetically arranged), text books, statutes, and other material cited, with 
page references thereto ; 

(ii) A concise statement of the case; 

(iii) A list of the questions involved and to be argued ; and 
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(iv) An argument presenting clearly the points of fact and law relied upon 
in support of the position taken on each question, with specific page references 
to the transcript and the legal or other material relied upon. 

(2) Material not included in the appeal may not be presented to the Com- 
mission in oral argument or otherwise. 

(c) Content of answering brief. The answering brief shall also contain a 
table of contents, with page references, and a table of the cases (alphabetically 
arranged), text books, statutes, and other material cited, with page references 
thereto. It shall be limited to the questions raised in the appeal brief and 
shall present clearly the points of fact and law relied upon in support of the 
position taken on each question, with specific page references to the transcript 
and legal or other material relied upon. 

(d) Time for filing. The appeal brief shall be filed within thirty days after 
the service of the initial decision upon the party appealing, and the answering 
brief shall be filed within thirty days after service of the appeal brief. No 
further brief may be filed except by leave of the Commission. 

(e) Length of briefs. No brief in excess of sixty pages shall be filed without 
leave of the Commission. 

§3.23 Oral argument before Commission. Oral argument in a proceeding 
before the Commission on appeal or review may be granted on written applica- 
tion therefor made at the time of filing the appeal brief or the reply brief. Oral 
arguments before the Commission shall be reported stenographically unless 
otherwise ordered by the Commission. 

§ 3.24 Decision on appeal or review. (a) Upon appeal from or review of an 
initial decision, the Commission shall consider such parts of the record as are 
cited or as may be necessary to resolve the issues presented; and in addition 
shall, to the extent necessary or desirable, exercise all the powers which it could 
have exercised if it had made the initial decision. 

(b) In rendering its decision, the Commission shall adopt, modify, or set aside 
the findings, conclusions and order contained in the initial decision, and shall 
include in the decision a statement of the reasons or bases for its action. 

§3.25 Consent order—(a) Negotiation. At any time after the issuance of 
complaint and prior to the commencement of presentation of evidence any party 
respondent, or thereafter all such parties when joined by counsel supporting the 
complaint, may move to defer the reception of evidence for a reasonable time to 
permit negotiation of an agreement containing a consent cease and desist order 
disposing of the whole or any part of the proceeding. The allowance of such 
deferment, and the duration thereof, shall be in the discretion of the hearing 
examiner, after considering the nature of the proceeding, the requirements of 
the public interest, the representations of all parties and the probability of an 
agreement being reached which will result in a just disposition of all or a part 
of the issues involved. 

(b) Content. Every agreement containing a consent cease and desist order 
disposing of the proceeding shall include also an admission by all respondent 
parties thereto of jurisdictional facts, a provision that the complaint may be 
used in construing the terms of the order; that the said order shall have the 
same force and effect as if entered after a full hearing and that the said agree- 
ment shall not become a part of the official record of the proceeding unless and 
until it becomes a part of the decision of the Commission; a provision that the 
entire record on which any cease and desist order may be based shall consist 
solely of the complaint and the agreement; a waiver of the requirement that 
the decision must contain a statement of findings of fact and conclusion of law: 
and a waiver of further procedural steps before the hearing examiner and the 
Commission, and provision that the order may be altered, modified, or set aside 
in the manner provided by statute for other orders. The agreement shall also 
contain a waiver by the respondents of any right to challenge or contest the 
validity of the order entered in accordance with the agreement, and may contain 
a statement that the signing of said agreement is for settlement purposes only 
and does not constitute an admission by respondents that they have violated 
the law as alleged in the complaint. 

(c) Submission. On or before the expiration of the time granted for negotia- 
tions, the parties or their counsel may : 

(1) Submit the proposed agreement to the hearing examiner for his considera- 
tion ; 

(2) Request a conference before the hearing examiner for the discussion and 
consideration of such a proposed agreement; or 

(3) Inform the hearing examiner that agreement cannot be reached. 
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(d) Disposition. In the event an agreement containing a consent cease and 
desist order is submitted within the time allowed therefor, the hearing examiner 
within thirty days thereafter shall either accept such agreement by issuing an 
initial decision based thereon in accordance with the requirement of § 3.21, or 
reject it by issuing a notice of rejection. If the proposed agreement is rejected 
and no appeal is filed under the provisions of paragraph (e) of this section, 
hearings Shall proceed in regular course. 

(e) Appeal from rejection of agreement. Within ten days after receipt of 
notification of the rejection by the hearing examiner of such agreement, counsel 
for all parties to such agreement, including counsel in support of the complaint, 
may file a joint appeal to the Commission from the hearing examiner’s action. 
In due course, the Commission will consider such appeal and either accept the 
proposal and dispose of the proceeding on the basis thereof or reject it and 
remand the proceeding to the hearing examiner for adjudication in regular 
course. 

(f) Matters off the record. When an agreement containing a consent order is 
rejected by the hearing examiner and not appealed, or is rejected by the Com- 
mission, the agreement and all negotiations and papers relating thereto shall 
not be part of the official record of the proceeding. An initial decision of a hear- 
ing examiner based upon an agreement containing a consent cease and desist 
order shall not become a part of the official record of the proceeding and shall 
not be published unless and until it becomes the official decision of the Commis- 
sion under § 3.21 or § 3.24. 


SuBPART G—MISCELLANEOUS 


§ 3.26 Report of compliance. In every proceeding in which the Commission 
has issued an order to cease and desist, each respondent named in such order 
shall file with the Commission, within sixty days after service thereof, a report 
in writing, signed by the respondent, setting forth in detail the manner and 
form of his compliance with the order, and shall thereafter file with the Com- 
mission such further signed, written reports of compliance as it may require. 
Reports of compliance shall be under oath if so requested. Where the order 
prohibits the use of a false advertisement of a food, drug, device, or cosmetic, 
which may be injurious to health because of results from its use under the 
conditions prescribed in the advertisement, or under such conditions as are 
customary or usual, or if the use of such advertisement is with intent to defraud 
or mislead, an interim report stating whether and how respondents intend 
to comply shall be filed within ten days after service of the order. Where court 
review of an order of the Commission is pending, respondent shall file only 
such reports of compliance as the court may require. Thereafter, the time 
for filing report of compliance shall begin to run de novo from the final judicial 
determination. 

§3.27 Reopening of proceedings. (a) In any case where an order to cease 
and desist has been issued by the Commission it may, upon notice to the parties, 
modify or set aside, in whole or in part, its report of findings as to the facts 
or order in such manner as it may deem proper at any time prior to expiration 
of the time allowed for filing a petition for review or prior to the filing of the 
transcript of record in the proceeding in a United States Court of Appeals 
pursuant to a petition for review or for enforcement of such order. 

(b) In any case where an order to cease and desist issued by the Commis- 
sion has become final by reason of court affirmance or expiration of the 
statutory period for court review without a petition for such review having 
been filed, the Commission may at any time after reasonable notice and oppor- 
tunity for hearing as to whether changed conditions of fact or of law or the 
public interest so require, reopen and alter, modify or set aside in whole or 
in part its report of findings as to the facts or order therein whenever in the 
opinion of the Commission such action is required by said changed conditions 
or by the public interest. 

(c) After an order dismissing a complaint has been issued, the Commission 
may, upon reasonable notice to the parties and opportunity for a hearing as to 
whether said proceeding should be reopened, issue an order reopening such pro- 
ceeding whenever, in the opinion of the Commission, changed conditions of fact 
or of law or the public interest so require. 

§ 3.28 Ea parte consultation. No official, employee, or agent engaged in the 
performance of investigative or prosecuting functions for the Commission and 
no party respondent or his agent or counsel in any adjudicative proceeding shall, 
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in that or a factually related proceeding, participate or advise ew parte in any 
decision of the hearing examiner or of the Commission therein. 

$3.29 Appearances—(a) Qualifications. (1) Members of the bar of a Federal 
Court, or the highest court of any State or Territory of the United States, may 
practice before the Commission. 

(2) Any individual or member of a partnership named respondent in any pro- 
ceeding before the Commission may appear on behalf of himself or of such 
partnership upon adequate identification. A respondent corporation or associa- 
tion may be represented by a bona fide officer thereof upon a showing of adequate 
authorization. 

(b) Restrictions as to former employees. No former member or employee 
of this Commission shall appear as attorney or counsel in any adjudicative pro- 
ceeding, the files of which came to the personal attention of such former member 
or employee during his employment on or by the Commission, and on which he 
performed any work of significant importance. 

(c) Notice of appearance. Any attorney desiring to appear before the Com- 
mission or a hearing examiner thereof, on behalf of a respondent in a particular 
proceeding, shall file with the Secretary of the Commission a written notice of 
such appearance, which shall contain a statement of such attorney’s eligibility 
as provided in this rule. No other application shall be required for admission 
to practice, and no register of attorneys shall be maintained. 

(d) Standards of conduct. All counsel practicing before the Commission 
shall conform to the standards of ethical conduct required of practitioners in 
the Courts of the United States and by the Bars of which they are members. 

(e) Suspension or disbarment of attorneys. (1) The hearing examiner shall 
have the authority, for good cause stated on the record, to suspend or bar, from 
participation in a particular proceeding, any attorney who shall refuse to comply 
with his directions, or who shall be guilty of disorderly conduct or contemptuous 
language in the course of such proceeding. Any attorney so suspended or barred 
shall have the right, within fifteen (15) days thereafter, to appeal to the Com- 
mission from such action of the hearing examiner, whereupon the Commission 
will review the action of the hearing examiner and take such action as it deems 
warranted by the circumstances. 

(2) The Commission, for good cause shown, may issue an order requiring any 
alleged offender to show cause why he should not be suspended or disbarred 
from practice before the Commission. Such alleged offender shall be granted 
due opportunity to be heard in his own defense. Thereafter, if warranted by 
the facts, the Commission shall issue against such offender an order of reprimand, 
suspension or disbarment. 

§ 3.30 Requirements as to form and filing of documents other than corre- 
spondence—(a) Filing. All documents in proceedings before the Commission 
shall be addressed to and filed with the Secretary of the Commission. 

(b) Title. Documents shall clearly show the docket number and title of the 
proceeding. 

(c) Copies. Twenty copies shall be filed of a notice of intention to appeal and 
of all other appeal briefs ; ten copies of all other documents shall be filed with the 
exception of reports of compliance under § 3.26 in which case only two copies shall 
be filed, and notices of appearance under § 3.29 (c) in which case only one copy 
shall be filed. 

(d) Form. (1) Documents (other than briefs filed with the Commission on 
cases before the Commission for final disposition as noted in subparagraph (2) 
of this paragraph) below, must be printed, typewritten or otherwise processed * 
on good unglazed paper. The paper must not be less than eight (8) inches nor 
more than eight and one-half (8%) inches by not less than ten and one-half 
(10%) inches nor more than eleven (11) inches. The left margin must be 
one and one-half (114) inches and the right margin one (1) inch. Documents 
must be bound on the left side. If printed, the type shall be not less than ten 
(10) point adequately leaded. 

(2) Briefs before the Commission other than briefs on interlocutory appeals 
must be printed on good unglazed paper seven (7) inches by ten (10) inches. 
The type shall not be less than ten (10) point adequately leaded. Citations and 
quotations shall not be less than ten (10) point single leaded and footnotes shall 
not be less than eight (8) point single leaded. The printed line shall not exceed 
four and three-quarter (434) inches in length. 


1 Processing will be limited to the permanent forms of reproduction such 
paper or metal plate lithography. ' ey Fe a 
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(e) Signature. (1) One copy of each document filed shall be signed by an 
attorney of record for the party, or, in the case of respondents not represented 
by counsel, by the respondent himself, or by a partner if a partnership, or by an 
officer of respondent if it is a corporation or an unincorporated association. 

(2) Signing a document constitutes a representation by the signer that he has 
read it, that to the best of his knowledge, information, and belief, the statements 
made in it are true, and that it is not interposed for delay. If a document is not 
signed or is signed with intent to defeat the purpose of this rule, it may be 
stricken as sham and false and the proceeding may go forward as though the 
document had not been filed. 


CANONS OF ErHIcs FOR MEMBERS OF THE SECURITIES AND EXCHANGE 
COMMISSION 


PREAMBLE 


Members of the Securities and Exchange Commission are entrusted by various 
enactments of the Congress with powers and duties of great social and economic 
significance to the American people. It is their task to regulate varied aspects 
of the American economy, within the limits prescribed by Congress, to insure 
that our private enterprise system serves the welfare of all citizens. Their 
success in this endeavor is a bulwark against possible abuses and injustice 
which, if left unchecked, might jeopardize the strength of our economic institu- 
tions. 

It is imperative that the members of this Commission continue to conduct 
themselves in their official and personal relationships in a manner which com- 
mands the respect and confidence of their fellow citizens. Members of this 
Commission should continue to be mindful of, and strictly abide by, the stand- 
ards of personal conduct set forth in its Regulation regarding Conduct of Mem- 
bers and Employees and Former Members and Employees of the Commission, 
most of which has been in effect for many years and which was codified in sub- 
stantially its present form in 1953. Rule 1 of said Regulation enunciates a 
General Statement of Policy as follows: 

“Tt is deemed contrary to Commission policy for a member or employee of the 
Commission to— 

“(a) engage, directly or indirectly, in any personal business transaction 
or private arrangement for personal profit which accrues from or is based 
upon his official position or authority or upon confidential information which 
he gains by reason of such position or authority ; 

“(b) accept, directly or indirectly, any valuable gift, favor, or service from 
any person with whom he transacts business on behalf of the United States; 

“(e) discuss or entertain proposals for future employment by any person 
outside the Government with whom he is transacting business on behalf 
of the United States; 

“(d) divulge confidential commercial or economic information to any un- 
authorized person, or release any such information in advance of authoriza- 
tion for its release ; 

“(e) become unduly involved, through frequent or expensive social en- 
gagements or otherwise, with any person outside the Government with 
whom he transacts business on behalf of the United States; or 

“(f) act in any official matter with respect to which there exists a per- 
sonal interest incompatible with an unbiased exercise of official judgment ; 

“(g) fail reasonably to restrict his personal business affairs so as to 
avoid conflicts of interest with his official duties.” 

In addition to the continued observance of these foregoing principles of 
personal conduct, it is fitting and proper for the members of this Commission to 


restate and resubscribe to the standards of conduct applicable to its executive, 
legislative and judicial responsibilities. 


1. CONSTITUTIONAL OBLIGATIONS 


The members of this Commission have undertaken in their oaths of office to 
support the Federal Constitution. Insofar as the enactments of the Congress 
impose executive duties upon the members, they must faithfully execute the laws 
which they are charged with administering. Members shall also carefully guard 
against any infringement of the constitutional rights, privileges or immunities 
of those who are subject to regulation by this Commission. 
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2. STATUTORY OBLIGATIONS 


In administering the law, members of this Commission should vigorously en- 
force compliance with the law by all persons affected thereby. In the exercise of 
the rulemaking powers delegated this Commission by the Congress, members 
should always be concerned that the rulemaking power be confined to the 
proper limits of the law and be consistent with the statutory purpose expressed 
by the Congress. In the exercise of their judicial functions, members shall hon- 
estly, fairly and impartially determine the rights of all persons under the law. 


3. PERSONAL CONDUCT 


Appointment to the office of member of this Commission is a high honor and 
requires that the conduct of a member, not only in the performance of the duties 
of his office but also in his everyday life, should be beyond reproach. 


4. RELATIONSHIP WITH OTHER MEMBERS 


Each member should recognize that his conscience and those of other members 
are distinct entities and that differing shades of opinion should be anticipated. 
The free expression of opinion is a safeguard against the domination of this 
Commission by less than a majority, and is a keystone of the commission type 
of administration. However, a member should never permit his personal opinion 
so to conflict with the opinion of another member as to develop animosity or 
unfriendliness in the Commission, and every effort should be made to promote 
solidarity of conclusion. 

5. MAINTENANCE OF INDEPENDENCE 

This Commission has been established to administer laws enacted by the 
Congress. Its members are appointed by the President by and with the advice 
and consent of the Senate to serve terms as provided by law. However, under 
the law, this is an independent agency and in performing their duties, members 
should exhibit a spirit of firm independence and reject any effort by representa- 
tives of the executive or legislative branches of the government to affect their 
independent determination of any matter being considered by this Commission. 
A member should not be swayed by partisan demands, public clamor or consid- 
erations of personal popularity or notoriety; so also he should be above fear of 
unjust criticism by anyone. 


6. RELATIONSHIP WITH PERSONS SUBJECT TO REGULATION 


In all matters before him, a member should administer the law without regard 
to any personality involved, and with regard only to the issues. Members should 
not become indebted in any way to persons who are or may become subject to 
their jurisdiction. No member should accept loans, presents or favors of undue 
value from persons who are regulated or who represent those who are regulated. 
In performing their judicial functions, members should avoid discussion ef a 
matter with any person outside this Commission and its staff while that matter 
is pending. In the performance of his rulemaking and administrative functions, 
a member has a duty to solicit the views of interested persons. Care must be 
taken by a member in his relationship with persons within or outside of the 
Commission to separate the judicial and the rulemaking functions and to observe 
the liberties of discussion respectively appropriate. Insofar as it is consistent 
with the dignity of his official position, he should maintain contact with the 
persons outside the agency who may be affected by his rulemaking functions, but 
he should not accept unreasonable or lavish hospitality in so doing. 


7. QUALIFICATION TO PARTICIPATE IN PARTICULAR MATTERS 


The question of qualification of an individual member to vote or participate 
in a particular matter rests with that individual member. Each member should 
weigh carefully the question of his qualification with respect to any matter 
wherein he or any relatives or former business associates or clients are involved. 
He should disqualify himself in the event he obtained knowledge prior to becoming 
a member of the facts at issue before him in a quasi-judicial proceeding, or in 
other types of proceeding in any matter involving parties in whom he has any 
interest or relationship directly or indirectly. If an interested person suggests 
that a member should disqualify himself in a particular matter because of bias 
or prejudice, the member shall be the judge of his own qualification. 
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8. IMPRESSIONS OF INFLUENCE 


A member should not, by his conduct, permit the impression to prevail that any 
person can improperly influence him, that any person unduly enjoys his favor or 
that he is affected in any way by the rank, position, prestige or affluence of any 
person. 

9. EX PARTE COMMUNICATIONS 


Matters of a quasi-judicial nature should be determined by a member solely 
upon the record made in the proceeding and the arguments of the parties or their 
counsel properly made in the regular course of such proceeding. All commu- 
nications by parties or their counsel to a member in a quasi-judicial proceeding 
which are-intended or calculated to influence action by the member should at 
once be made known by him to all parties concerned. A member should not at 
any time permit ex parte interviews, arguments or communications designed to 
influence his action in such a matter. 


10. COMMISSION OPINIONS 


The opinions of the Commission should state the reasons for the action taken 
and contain a clear showing that no serious argument of counsel has been 
disregarded or overlooked. In such manner, a member shows a full understand- 
ing of the matter before him, avoids the suspicion of arbitrary conclusion, pro- 
motes confidence in his intellectual integrity and may contribute some useful 
precedent to the growth of the law. A member should be guided in his decisions 
by a deep regard for the integrity of the system of law which he administers. 
He should recall that he is not a repository of arbitrary power, but is acting on 
behalf of the public under the sanction of the law. 


11. JUDICIAL REVIEW 


The Congress has provided for review by the courts of the decisions and 
orders by this Commission. Members should recognize that their obligation 
to preserve the sanctity of the laws administered by them requires that they 
pursue and prosecute, vigorously and diligently but at the same time fairly and 
impartially and with dignity, all matters which they or others take to the 
courts for judicial review. 


12. LEGISLATIVE PROPOSALS 


Members must recognize that the changing conditions in a volatile economy 
mray require that they bring to the attention of the Congress proposals to amend, 
modify, or repeal the laws administered by them. They should urge the Con- 
gress, whenever necessary, to effect such amendment, modification, or repeal of 
particular parts of the statutes which they administer. In any such action a 
member’s motivation should be the common weal and not the particular interests 
of any particular group. 

13. INVESTIGATIONS 


The power to investigate carries with it the power to defame and destroy. In 
determining to exercise their investigatory power, members should concern 
themselves only with the facts known to them and the reasonable inferences 
from those facts. A member should never suggest, vote for, or participate in an 
investigation aimed at a particular individual for reasons of animus, prejudice, 
or vindictiveness. The requirements of the particular case alone should induce 
the exercise of the investigatory power, and no public pronouncement of the 
pendency of such an investigation should be made in the absence of reasonable 
evidence that the law has been violated and that the public welfare demands it. 


14. THE POWER TO ADOPT RULES 


In exercising its rulemaking power, this Commission performs a legislative 
function. The delegation of this power by the Congress imposes the obligation 
upon the members to adopt rules necessary to effectuate the stated policies of 
the statute in the interest of all of the people. Care should be taken to avoid 
the adoption of rules which seek to extend the power of the Commission beyond 
proper statutory limits. Its rules should never tend to stifle or discourage 
legitimate business enterprise or activities, nor should they be interpreted so 
as unduly and unnecessarily to burden those regulated with onerous obligations. 
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On the other hand, the very statutory enactments evidence the need for regula- 
tion, and the necessary rules should be adopted or modifications made or rules 
should be repealed as changing requirements demand without fear or favor. 


15. PROMPTNESS 


Each member should promptly perform the duties with which he is charged 
by the statutes. The Commission should evaluate continuously its practices 
and procedures to assure that it promptly disposes of all matters affecting the 
rights of those regulated. This is particularly desirable in quasi-judicial pro- 
ceedings. While avoiding arbitrary action in unreasonably or unjustly forcing 
matters to trial, members should endeavor to hold counsel to a proper apprecia- 
tion of their duties to the public, their clients and others who are interested. 
Requests for continuances of matters should be determined in a manner consistent 
with this policy. 


16. CONDUCT TOWARD PARTIES AND THEIR COUNSEL 


Members should be temperate, attentive, patient, and impartial when hearing 
the arguments of parties or their counsel. Members should not condone unpro- 
fessional conduct by attorneys in their representation of parties. The Commis- 
sion should continuously assure that its staff follows the same principles in their 
relationships with parties and counsel. 


17. BUSINESS PROMOTIONS 


A member must not engage in any other business, employment or vocation 
while in office, nor may he ever use the power of his office or the influence of his 
name to promote the business interests of others. 


18. FIDUCIARY RELATIONSHIPS 


A member should avoid serving as a fiduciary if it would interfere or seem 
to interfere with the proper performance of his duties, or if the interests of 
those represented require investments in enterprises which are involved in 
questions to be determined by him. Such relationships would include trustees, 
executors, corporate directors and the like. 


19. ORGANIZATION 


Members and particularly the Chairman of the Commission should scrutinize 
continuously its internal organization in order to assure that such organization 
handles all matters before it efficiently and expeditiously while recognizing that 
changing times bring changing emphasis in the administration of the laws. 

The Cuarrman. Also I think it would be very appropriate to in- 
clude in the record at this point a digest on the cases remanded to 
the Federal Communications Commission by the appellate courts, 
and a report as to the adequacy of the statutory provisions pertaining 
to such remandings. 

This is a report prepared by the Legislative Service of the Library 
of Congress with Mr, James P. Radigan, Jr., and Mr. Hugh C. Kee- 
nan, Jr., both of whom have worked with this committee during this 
last year and a half, for which we are grateful. 

This is, I think, a very important report, and I think it should go 
into the record at this point. We have this printed and we will be 
glad to make it avaiable to anyone who might desire it. 

(The document referred to follows :) 


DIGEST OF CASES REMANDED TO THE FEDERAL COMMU- 
NICATIONS COMMISSION BY THE APPELLATE COURTS AND 
REPORT AS TO ADEQUACY OF STATUTORY PROVISIONS 
PERTAINING TO SUCH REMANDS 


Tue Lisrary or ConGRrgss, 
LEGISLATIVE REFERENCE SERVICE, 
Washington, D. C., October 80, 1958. 

To: Legislative Oversight Subcommittee, House Interstate and For- 
eign Commerce Committee. 

From: James P. Radigan, Jr., senior specialist, American Public 
Law; Hugh C. Keenan, Jr., research assistant, American Public 
Law. 

Subject: (A) Digest of cases remanded to the Federal Communica- 
tions Commission by the appellate courts since Janu- 
ary 1, 1958; description of action taken by the Com- 
mission subsequent to remand. 

(B) Are the provisions of the Federal Communications Act 
such as to allow any real directive to the Federal Com- 
munications Commission by the remanding court? 


A. Dicrest or CASES AND DESCRIPTION oF SUBSEQUENT ACTION BY 
THE COMMISSION 


1. (a) Robert Hecksher, Appellant v. Federal Communications Com- 
mission, Appellee, Sunshine State Broadcasting Co., Inc., Intervenor, 
United States Court of Appeals, District of Columbia, No. 13794, 

decided January 23, 1958. 

This was an ‘appeal from an order of the Federal Communications 
Commission denying, without a hearing, a petition for the reconsid- 
eration of the granting of an AM station license to WBRD at Braden- 
ton, Fla. The petition was based on the ground that a new station 
would cause objectionable interference with existing AM station 
WMVR at Fort Myers, Fla. The issue involved was whether the 
petition had presented a substantial question as to interference under 
section 3.186 of the regulations prescribed by the Commission. 

The court vacated the order and remanded the case to the Com- 
mission for a hearing on the ground that the petition had presented a 
substantial question as to the meaning of the regulation. 

(b) The Commission received the mandate of the court of appeals 
for a further hearing on February 12, 1958. After some few prelimi- 
nary steps had been taken in preparation for the hearings, the appel- 
lant, Hecksher, withdrew his objection on May 9, 1958, giving as his 
reason the high costs involved, thus terminating the case. 

2. (a) Wilton E. Hall, Greenville Television Co., Appellants v. Fed- 
eral Communications Commission, Appellee, The Spartan Radiocasting 
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, Intervenor, and The City of Spartanburg, South Carolina, Inter- 
esc My No. 13231, and Wilton E. Hall, Greenville Television Co., Appel- 
lants v. Federal Communications Commission, Appellee and The Spar- 
tan Radiocasting Co., Intervenor, Nos. 14018, 14087, United States 
Court of Appeals, District of Columbia, decided May 22, 1958. 

This was an appeal from an order reaffirming the grant of a modifi- 
cation of a television station construction permit to Spartan Broad- 
casting Co., of Spartanburg, S. C., after a remand by the court on a 
previous appeal by the same appellants for a determination of the 
question as to whether the modification would curtail service and 
whether the grantee had made a calculated, deliberate, and not insig- 
nificant misrepresentation. 

The issue presented in this appeal was whether the Commission 
acted in the “‘public interest” in reaffirming the curtailment of service 
and in excusing the misrepresentation. 

The court held (1) that while the Commission had authority to 
allow the curtailment of service on the basis of countervailing factors, 
it had not made any valid findings to justify such action; and (2) 
that the Commission had made no valid findings that would excuse 
the misrepresentation and establish the reliability of Spartan. The 
court remanded for further proceedings consistent with the opinion. 

(6) On July 30, 1958, the Commission issued a memorandum 
opinion and order directing the reopening of the record for the receipt 
of evidence on certain questions raised by the appellate court; that 1s, 
(1) factors offsetting the curtailment of service occasioned by Spar- 
tan’s move to Paris Mountain, and (2) the question of Spartan’s 
reliability arising out of its misrepresentations. The proceeding was 
remanded to the original hearing examiner, and a supplemental 
initial decision was ordered to be issued by this examiner. This 
order listed the following issues which were to govern the further 
proceeding: 

a. Whether Spartan would have commenced operation at its 
Hogback Mountain location without affiliation with a national 
television network. 

b. Whether an affiliation with a national network, other than 
CBS, would be available to Spartan with its transmitter at 
Hogback. 

c. Whether, if issue No. b is answered in the affirmative, there 
would be such duplication of network services as to make opera- 
tion with such an affiliation of doubtful value to the community 
of Spartanburg. 

d. Did Spartan, in order to obtain the CBS affiliation, have 
to decrease its effective radiated power and lower its antenna 
height, as well as relocate its transmitter? 

What was the performance record (with particular regard 
to reliability and candor) of Spartan as a past radio operator? 

f. In light of the facts found on the foregoing issues, would 
the public interest, convenience, or necessity be served by a 
grant to Spartan? 

On August 25, 1958, Hall and Greenville filed a petition to clarify 
or amend issue No. e and delete issues a-d. 

On September 8, 1958, an extension of time was granted to answer 
the foregoing petition. 

On September 12, 1958, the hearing examiner ordered a conference 
of all counsel for September 18, 1958. 
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On September 18, 1958, a hearing conference was heard by the 
hearing examiner (James Cunningham) and a further prehearing 
conference was continued indefinitely, pending action by the Com- 
mission on a joint petition by Hall and Greenville concerning the issues 
governing the case. 

On September 19, 1958, the Broadcast Bureau (Harold G. Cowgill, 
Chief) was given a further extension of time to answer the protestants’ 
petition of August 25, 1958 (to September 23, 1958). 

On September 24, 1958, another extension of time was granted to 
the Broadcast Bureau (to ‘September : 25, 1958). 

On September 25, 1958, an answer to the joint petition of Hall and 
Greenville was filed by the applicant. 

On September 25, 1958, a reply to this petition was filed by the 
Broadcast Bureau. 

No further action has been taken by the Commission on this case. 

3. (a) Capitol Broadcasting Co., Appellant v. Federal Communica- 
tions Commission, Appellee, Supreme Broadcasting Co., Inc., Intervenor, 
Nos. 14034, 14162, and Oklahoma Television Corp., Appellant v. Fed- 
eral Communications Commission, Appellee, Supreme Broadcasting Co., 
Inc., Intervenor, Nos. 14043, 14160, United States Court of Appeals, 
District of Columbia, decided May 22, 1958. 

This was an appeal from grants to Supreme Broadcasting Co., Inc., 
of New Orleans, La., without a hearing, of the applications for an 
experimental television authorization and for the modification of a 
television station construction permit. 

The issue raised on the appeal was whether the Commission acted 
arbitrarily and capriciously in granting both permits without a hear- 
ing, notwithstanding the allegations of appellant, Capitol Broadcast- 
ing Co., tending to show that Supreme was not in fact proposing a 
bona fide experiment. 

The court reversed the Commission on the ground that it had erred 
in granting the applications without a hearing on the issue of whether 
the proposal was a bona fide experiment. The appeal of Oklahoma 
Television Corp. was dismissed on the basis that it lacked standing. 

(6) The appellate court’s decision was dated May 22, 1958. On 
June 18, 1958, the Commission and the intervenor filed petitions for 
rehearing by the court of appeals. On June 28, 1958, these petitions 
were answered by the party prevailing on appeal. ‘Thereupon fol- 
lowed various procedural motions and countermotions. The peti- 
tions for rehearing were denied on September 12, 1958. On September 
29, 1958, the Commission received the appellate court’s mandate, and 
on October 24, 1958, an “information memorandum” was put on the 
Commission’s agenda by the Litigation Division of the General Coun- 
sel’s Office, for the purpose of initiating the steps to be taken with the 
case in compliance with the court’s remand. This was stated to be 
their usual procedure. 

Ever since the remand, it was stated that the Commission has been 
confronted with the problem of whether to take Channel 12, New 
Orleans, off the air, in order to handle the remand. It is also, even at 
this date, still considering whether to petition the Supreme Court for 
certiorari, although ordinarily time for such a petition would have 
elapsed. Such factors were cited to the writer as causes for some de- 
lav in this case. 

(a) WIBC, Inc., Appellant v. Federal Communications Com- 
mission, Appellee, Crosley Broadcasting Corp., Intervenor, Nos. 14035, 
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14231, United States Court of Appeals, District of Columbia, decided 
June 16, 1958. 

This was an appeal from a grant of channel 13 in Indianapolis, Ind., 
to Crosley Broadcasting Corp. on the ground that one of the four 
Commissioners voting therefor had not heard the oral arguments. 
The issue involved was whether there was a valid majority vote for 
the permittee. 

The court held that there had not been a valid majority vote; va- 
cated the order and remanded with directions to reset the case for 
oral arguments. 

On June 20 and 25, 1958, steps were taken by the parties before the 
Commission relating to the continuance of television service on chan- 
nel 13, pending the outcome of the remanded case. 

On September 25, Crosley’s petition for a rehearing before the court 
of appeals was denied by that court. On October 15, 1958, the Com- 
mission received the appellate court’s mandate, but on October 20, 
1958, Crosley began preliminary steps leading toward a petition to 
the United States Supreme Court for a writ of certiorari. This is 
where the case stands at the present. 

5. (a) Phileo Corporation, Appellant, v. Federal Communications 
Commission, Appellee, National Broadcasting Company, Inc., Inter- 
venor, No. 14166, United States Court of Appeals, District of Columbia, 
decided June 19, 1958. 

This was an appeal by the Philco Corp. against the dismissal, with- 
out a hearing, of its protest to the renewal N BC’s license for television 
station WRCV-TY in Philadelphia, Pa., on the basis of unfair com- 
petition by RCA, the parent company of NBC. The issue was 
whether Philco had standing to protest the renewal of the license. 

The court held that Philco, a competitor of RCA, had standing to 
protest the renewal to NBC, a wholly owned subsidiary of RCA, of 
the license for WRCV-TV. The order of dismissal by the Commission 
was vacated and the case was remanded for a hearing. 

(6) The National Broadcasting Co. has petitioned the Supreme 
Court for a writ of certiorari. The petition has not as yet been acted 
upon by that court, and thus no further action in this case has been 
taken by the Commission. 

6. (a) Carroll Broadcasting Company, Appellant, v. Federal Com- 
munications Commission, Appellee, West Georgia Broadcasting Com- 
pany, Intervenor, No. 14104, United States Court of Appeals, District 
of Columbia, decided July 10, 1958. 

This was an appeal by an existing AM licensee, Carroll Broad- 
casting Co. of Carrollton Ga., from the grant of an AM license to 
West Georgia Broadcasting Co., located in Bremen, Ga., a town 12 
miles away, on the basis that the grant would result in economic 
injury to the protestant to such an extent as to impair its service to 
the public. 

The issue was whether the Commission had the power to consider 
the effects of legal competition. 

The court held that the Commission had such power, when the 
effects of legal competition would work to the diminution or destruc- 
tion of service to the public and remanded with directions to make 
findings as to whether there would be any detriment to the public 
interest in issuing the new license. 

(6) After the above decision was handed down, the Commission 
was considering an appeal to the Supreme Court, and, for that purpose, 
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had petitioned the District Court of Appeals for a stay of its mandate, 
pending appeal. Thereafter, the Commission decided not to pursue 
its projected petition for certiorari (the time for filing of which expired 
on October 10, 1958), and, on October 22, 1958, the appellate court’s 
mandate was received by the Commission. There have been no 
further steps. 

7. (a) Massachusetts Bay Telecasters, Inc., Appellant v. Federal 
Communications Commission, Appellee, WHDH, Inc., Intervenor, 
No. 13896, and Greater Boston Television Corporation, Appellant v. 
Federal Communications Commission, Appellee, and WHDH, Inc., 
Intervenor, No. 13899, United States Court of Appeals, District of 
Columbia, decided July 31, 1958. 

This was an appeal by Massachusetts Bay Telecasters, Inc., and 
Greater Boston Television Corp. from an order granting channel 5 in 
Boston, Mass. to WHDH, Inc., on the grounds that the Commission 
erred in excluding certain evidence, in refusing to open the record for 
further evidence, and in weighing the comparative factors. 

The issues were whether the rulings as to the evidence and the weight 
given the comparative factors were in the permissible discretion of the 
Commission. 

The court held that the Commission had acted reasonably and that 
there was substantial support on the record for its findings and con- 
clusions. The court, however, took note that the transcript in the 
Miami Channel 10 case disclosed that some of the parties connected 
with the instant case conferred with one of the Commissioners during 
its pendency. It, therefore, remanded the case with instructions to 
hold an evidentiary hearing to determine if there were any improper 
actions by the parties or by the Commissioners that aa void the 
award. 

(6) On September 26, 1958, the Commission filed with the court 
of appeals a ‘‘report of progress,’’ describing the history of this case 
since remand. According to this report, the Commission undertook, 
pending the disposition of a petition for rehearing by Massachusetts 
Bay Telecasters, a “thorough study and analysis of all the material 
brought out before the Special Subcommittee on Legislative Over- 
sight * * * as well as pertinent material presently in the Commis- 
sion’s files.’’ On September 24, 1958, subsequent to the appellate 
court’s denial of rehearing, the Commission discussed the results of its 
study and decided that the material presently available was too 
fragmentary and incomplete for the Commission to proceed imme- 
diately to hearing without some preliminary investigation. Accord- 
ing to the report, the congressional inquiry into the instant cases was 
cursory and shed no light on a number of pertinent questions. Accord- 
ingly, the Commission instructed its staff to institute a prehearing 
investigation with a view toward an early designation of the matter 
for formal hearing on the issues specified by the court and such other 
issues, if any, as may then appear relevant. 

There is no further action to report. 

8. (a) WLOX Broadcasting Co. Appellant v. Federal Communica- 
tions Commission, Appellee, and Radio Associates, Inc., Intervenor, 
No. 14106, United States Court of Appeals, District of Columbia, 
decided September 18, 1958. 

This was an appeal by WLOX Broadcasting Co. from an order 
granting channel 13 in Biloxi, Miss., to Radio Associates, Inc., on 
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the ground that a minority stockholder (1.5 percent interest), who 
was to furnish all the money for the construction of the television 
station and the expenses of its first year of operation, should have 
been considered as a principal. 

The issue was whether the finding that this minority stockholder 
was not a principal was supported by the evidence. 

The court held that the evidence did not support such a finding. 
It went further and found that, although the point was not raised on 
the appeal, the Commission erred in finding that the grantee was 
financially qualified to construct and operate a television station. 
It, therefore, remanded the case with instructions to reexamine the 
financial qualifications of the grantee and to consider the minority 
stockholder as a principal, unless new evidence showed otherwise. 

(6) The Commission has petitioned the court of appeals for 
rehearing, thus automatically staying the mandate of that sani. 
This petition has not yet been acted upon, and thus there is no further 
action by the Commission to report. 

9. (a) WKAT, Inc., Appellant, v. Federal Communications Com- 
mission, Appellee, Public Service Television, Inc., Intervenor; WKAT, 
Inc., Appellant v. FCC, Appellee, Public Service Television, Inc., 
Intervenor; WKAT, Inc., Appellant v. FCC, Appellee, Public Service 
Television, Inc., Intervenor; Eastern Airlines, Inc., Appellant v. FCC, 
Appellee, Public Service Television, Inc., Intervenor, Nos. 13,718, 
14,021, 14,170, and 13,725, United States Court of Appeals, District 
of Columbia, decided April 17, 1958. 

There is no opinion, as such, in this case— only a petition by the 
Commission for remand, filed while the appeals were pending, and an 
order of the court, pursuant to the petition, remanding the case to 
the Commission. 

On March 13, 1958, the Commission petitioned the court of appeals 
to remand these cases to it for reconsideration, in view of public 
charges of wrongdoing made at congressional inevstigations then 
going on. The Commission felt that the public interest required the 
proceeding be reopened so that “it may explore, by whatever manner 
may prove appropriate, these and any other relevant matters of 
substance relating to the public interest considerations affecting the 
operation of * * * channel 10 in Miami.” The Commission did not 
then know the exact nature of the further proceedings. 

On April 17, 1958, the court of appeals, in the light of the serious 
charges brought out in the congressional investigation substantially 
affecting the case, remanded it to the Commission with instructions 
to proceed forthwith to hold an evidentiary hearing concerning the 
possibility that the award heretofore made may be void ab initio or 
voidable, and that a party or parties may be disqualified for mis- 
conduct to receive an award, and in connection with that hearing, 
the Commission was instructed to make, but not be limited to, find- 
ings of fact as to the following: 

(1) What circumstances formed the basis for the public charges 
that one of the members of the Commission should have dis- 
qualified himself in these proceedings; 

(2) Whether any person influenced or attempted to influence 
any member of the Commission; 

(3) Whether any party to the proceeding directly or indirectly 
secured, aided, confirmed, ratified, or knew of any misconduct 
found by the Commission to have occurred. 
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The Commission was further instructed to report its findings to the 
court and recommend such disposition of the appeals as seems to it 
necessary or desirable in view of its findings of fact, and to permit the 
United States Attorney General, or his representative, to participate 
as amicus curiae. A second order of the court, dated May 12, 1958, 
was in response to a petition for clarification of the first order pre- 
sented by the Commission, and confirmed the Commission’s under- 
standing that it would not be acting as a “special master” for the 
court, but retained full powers and could set aside its original grant, 
if it saw fit. 

(b) May 26, 1958: Motion renewing petition for leave to intervene 
by Eastern Airlines. 

May 28, 1958: Order adopted directing record in this proceeding 
be reopened and that further hearing shall be held before a presiding 
officer to be designated by the Commission; that it be held in Wash- 
ington, D. C., commencing on June 23, 1958, with a prehearing 
conference; upon petition therefor, consideration will be given to 
holding hearings elsewhere; that all parties to these several cases 
shall be admitted to participate as parties if they so request; that any 
person concerning whom evidence is received in said hearing shall be 
permitted to cross-examine and submit rebuttal testimony if they so 
request; that the presiding officer shall permit the United’ States 
Attorney General or his representative, upon request, to participate 
in the hearing as amicus curiae. 

May 29, 1958: Motion by North Dade to amend the order of May 
28, 1958. 

June 2, 1958: Opposition to motion renewing petition of Eastern 
Airlines for leave to intervene, filed for Public Service Television. 

June 4, 1958: Notice of intention to participate by FCC General 
Counsel. 

June 5, 1958: Request to participate by the Broadcast Bureau of 
FCC. 

June 6, 1958. Response to Eastern’s petition by FCC counsel. 

June 6, 1958. Opposition to North Dade’s motion by FCC counsel. 

June 12, 1958: Petition to intervene by Robert A. Bicks, first assist- 
ant, Antitrust Division, Department of Justice. 

June 18, 1958: Order directing further hearing to be held before 
Judge Horace Stern, who is designated as presiding officer. 

June 20, 1958: Order adopted permitting Eastern to intervene in 
proc eedings ordered by the Commission in its order of May 28, 1958, 
such intervention being limited to issue No. 1 of that order, and that 
in all other respects its petition of May 26, 1958, is denied. 

June 23, 1958: Heard (prehearing conference) before Judge Stern, 
presiding officer, and continued for further prehearing conference to 
June 30, 1958; hearing to begin September 8, 1958. 

June 23, 1958: United States Attorney General’s representative 
allowed to participate as amicus curiae. 

June 30, 1958: Heard (further prehearing conference) before Judge 
Stern and continued to August 25, 1958; hearing set for September 8, 
1958. 

July 17, 1958: Petition for reconsideration of order limiting partici- 
pation, filed by Eastern. 


July 25, 1958: Opposition to petition of July 17, 1958, filed by FCC 
counsel. 
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August 7, 1958: Comments concerning the General Counsel’s oppo- 
sition to petition for reconsideration; also does not believe a formal 
reply is required, other than to state that the General Counsel has no 
evidence to present, filed by Eastern. 

August 21, 1958: Letter requesting that it be considered as a con- 
tinuing petition for leave to participate in this case with respect 
to issues relating to the comparative qualifications of the applicants, 
filed by Eastern. 

August 25, 1958: Heard (further prehearing conference) before 
Judge Stern; hearing set for September 8, 1958. 

September 8-12, 16-19, 22, 23, and 25, 1958: Heard (formal hearing) 
before Judge Stern, presiding officer, and continued for further hearing 
to October 1, 1958. 

October 1, 1958: Heard, before Judge Stern. 

October 1, 1958: Hearing examiner’s statistical report, signed by 
Judge Stern, in which he says (concerning the “‘status” of the case) : 
“Tt is anticipated that the record will be closed on October 10, 1958”’; 
that briefs are to be filed, due November 3, 1958; that oral arguments 
will be held November 17, 1958, and that “estimated date of filing 
initial decision is December 30, 1958.”’ 

October 14, 1958: Stipulations entered into between the parties, 
evidently concerning matters resolved in the previous hearing and no 
longer in real dispute. 

October 14, 1958: Order, signed by Judge Stern, that the stipulations 
entered into between the parties on October 14, 1958, are hereby 
accepted, the record of hearing is hereby closed; briefs will be filed 
by each party on or before November 3, 1958; and that oral argument 
will be heard by the presiding officer on November 17, 1958. 

No further action has been taken in this case. 

10. (a) Sangamon Valley Telerston Corp., Petitioner v. United 
States of America and Federal Communications Commission, Respond- 
ents, American Broadcasting-Paramount Theatres, Inc., WMAY-TV, 
Inc., Signal Hill Telecasting Corp., Plains Telersion Corp., Inter- 
venors, No. 13,992, United States Court of Appeals, District of 
Columbia, decided May 1, 1958. 

The petitioner here sought review of a rulemaking decision of the 
Commission resulting in amendment of the table of television channel 
assignment. The amendment assigned VHF Channel 2, Springfield, 
Ill., to St. Louis, Mo., and Terre Haute, Ind., accompanied with the 
assignment of UHF Channels 26 and 36 to Springfield. The peti- 
tioner, an applicant for Channel 2 at Springfield, attacked the decision 
as violative of section 307 (b) of the Communications Act, in that the 
decision does not provide a “fair, efficient, and equitable distribution 
of radio service’ among the several States involved. 

The court sustained the Commission, stating: 

We are unable to sustain this attack. Upon the basis of a full hearing the 
Commission weighed the various factors involved and reached a reasoned decision 
within its competence. We find nothing arbitrary, capricious, or otherwise illegal 
in the decision. 

Sangamon Valley Television Corp. petitioned the United States 
Supreme Court for a writ of certiorari (October term, 1958, case No. 
235). On pages 7 and 8 of the Solicitor General’s brief urging denial 
of the petition (in which joined counsel for the Commission), the 
Court’s attention was called to “certain testimony” given before the 
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Legislative Oversight Subcommittee on May 22, 26, 28, June 9, 10, 
and 11, 1958, subsequent to the decision by the court of appeals affirm- 
ing the Commission’s order. The brief states: 

The testimony indicates that after the rulemaking proceeding here had been 

initiated by notice of proposed rulemaking, and while it was under consideration 
by the Commission, representatives of the St. Louis operator of a UHF station 
who was interested in having a new VHF channel assigned to St. Louis, and repre- 
sentatives of the petitioner (Sangamon Valley) and the other applicant for VHF 
Channel 2 in Springfield, who were interested in retaining that channel in Spring- 
field, made ex parte presentation with respect to merits of the rulemaking pro- 
ceeding to various members of the Commission. 
The brief continued that, although these matters were not presented 
to the court below and were not presented by the instant petition, for 
that reason the respondents (the United States and the Commission) 
would not regard denial of certiorari as foreclosing appropriate consideration 
thereof by the court of appeals. 

The Supreme Court, in an order (two dissents) dated October 20, 
1958, granted the petition for certiorari. The court stated that, 
view of the representations of the Solicitor General’s brief concerning 
misconduct brought out in the congressional hearings above referred 
to— 
the judgment of the court of appeals is vacated and the case is remanded to the 
court of appeals for such action as it may deem appropriate. 

There is nothing further to report in this case. 

(aj WIRL Television Co., Petitioner v. United States of America 
and Federal Communications Commission, Respondents, et al., Inter- 
venors, No. 13,768, and WIRL Television Co., Appellant v. FCC, 
Appellee, et al., Nos. 13,769, 13,912, United States Court of Appeals, 
District of Columbia, decided March 27, 1958. 

WIRL Television Co. applied for VHF Channel 8 in Peoria, IIl., 
and was awarded the license in a comparative hearing, subject to the 
condition that the channel might be transferred. It was, and a UHF 
channel substituted. WIRL has appealed the rulemaking decision, 
asking that channel 8 be restored or at least that the Commission be 
required to hold a full evidentiary hearing, in which the burden of 
showing the need for removal of channel 8 from Peoria would rest on 
the Commission. 

The court of appeals found that the Commission had acted in a 
reasonable manner in its reallocations of channels and frequencies, that 
there was ample evidence to support its conclusions, and that the 
appellant had been deprived of no rights in the rulemaking proceeding. 
It affirmed the Commission’s action. 

The appellant, WIRL Television Co., petitioned the United States 
Supreme Court for a writ of certiorari (WIRL Television Co., Peti- 
tioner v. United States cf America, Federal Communications Commis- 
sion, et al., October term, 1958, Case No. 242). This petition was 
filed on July 31, 1958 (after a rehearing i in the court below had been 
denied on May 5, 1958). 

Although no mention of improper conduct was made in the Solicitor 
General’s brief, as had been the case in the Sangamon Valley case, 
supra, the Supreme Court granted the petition for certiorari and, “in 
the light of the matter called to the Court’s attention” in the Sanga- 
mon brief, vacated the judgment of the court of appeals, and remanded 
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the case to that court for appropriate action in connection with the 
charges of improper conduct. 

There has been nothing further to report. 

12. (a) WORZ, Inc., Appellant v. Federal Communications Com- 
mission, Appellee, Mid-Florida Television Corp., Intervenor, No. 13,996, 
United States Court of Appeals, District of Columbia, decided May 
15, 1958. 

This was an appeal from an order of the Commission granting tele- 
vision channel 9, Orlando, Fla., to Mid-Florida Television Corp. The 
appellant here, the unsuccessful applicant for channel 9, challenged 
the Commission’s action. 

The court stated: ‘After reviewing appellant's contentions, we find 
no basis for disturbing the Commission’s award.’’ This is the extent 
of this opinion. 

A petition for rehearing in bane was denied June 10, 1958. 

WORZ, Inc. v. Federal Communications Commission, U nited States 
Supreme Court, October term, 1958, No. 349, decided October 27, 
1958. 

In a per curiam order the Court stated: 

The petition for writ of certiorari is granted. The judgment of the court of 
appeals is vacated and the case remanded to the court of appeals for such action 
as it may deem appropriate. 

Justices Clark and Harlan dissented. 

There is nothing further to report. 


B. ARE THE PROVISIONS OF THE FEDERAL COMMUNICATIONS AcT 
Sucu as To Attow any Reaut Drrective To THE FEDERAL 
COMMUNICATIONS COMMISSION BY THE REMANDING CovuRT? 


While the exercise of discretion by the Federal Communications 
Commission is not absolute (Federal Communications Commission v. 
R. C. A. Communications (1953), 346 U. 5. 86; Heitmeyer v. Federal 
Communications Commission (1937), 95 F. 2d 91; Pottsville Broadcast- 
ing Company v. Federal Communications Commission (1939), 105 

2d 36; Stahlman v. Federal Communications Commission (1842), 
126 F. 2d 124), neither is it so circumscribed as to require the making 
of mathematical evaluations (Easton Publishing Company v. Federal 
Communications Commission (1949), 175 F. 2d 344). The Commission 
is free to exercise its expert judgment on facts and policies so long as 
its action is not unconstitutional, arbitrary, or capricious and is within 
the framework of the primary standard, viz, the public interest 
(WOKO, Inc. v. Federal Communications Commission (1946), 153 F. 
2d 623). Its findings of fact must make clear the reasons which 
would make the conclusions rational (aston Publishing Company v. 
Federal Communications Commission, supra), and are cone ‘lusive unless 
clearly arbitrary or capricious (Federal Radio Commission v. Nelson 
Bros. Bond and Mortgage Co. (1933), 289 U. S. 266). Pistendinan 
before the Federal Communications Commission are administrative 
and not judicial, and even after appeal from the Commission’s deci- 
sion the proceeding is not merely an adversary one in the nature of a 
suit in rem, having the effect of a final adjudication of rights against 
all the world, nor of a suit in personam, to the extent that the contro- 
versy, like strictly private litigation, is free from interference after 
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judgment by strangers to it (Hvans v. Federal Communications Com- 
mission (1940), 113 F. 2d 166). 

The court in remanding a case under the Federal Communications 
Act may not substitute its discretion for the discretion of the Com- 
mission (American Telephone and Telegraph Company v. United States 
(1936), 299 U. S. rr Federal Communications Commission v. WOKO, 
Ine. (1946), 329 U. S. 223; Radio Corporation of America v. United 
States (1951), 341 U. , "5. 412), as the scope of its reviewing power is 
limited to a determination of whether there is substantial evidence on 
the whole record! to support the decision of the Commission (Uni- 
versal Camera Corporation v. National Labor Relations Board (1951), 
340 U.S. 474; National Labor Relations Board v. Pittsburgh S. S. Co. 
(1951), 340 U. S. 498), or whether there is an error of law in the deci- 
sion (Federal Communications Commission v. Pottsville Broadcasting 
Company (1940), 309 U. S. 134; Seripps-Howard Radio v. Federal 
Communications Commission (1942), 316 U. S. 4; Federal Communi- 
cations Commission v. R. C. A. Communications (1953) , 346 U.S. 86). 
The effect of a remand, the refore, i is only to require that the Commis- 
sion proceed within the framework of its own discretionary authority 
on the indicated correct principle (Rochester Telephone Corporation v. 
Federal Communications Commission (1939), 307 U. S. 125; Seripps- 
Howard Radio v. Federal Communications Commission, supra. See 
also: Federal Trade Commission v. Morton Salt Co. (1948), 334 U. S. 
37; Federal Power Commission v. Idaho Power Company (1952), 344 
U.S. 17). In other words, the power of the court does not extend to 
the determination of the wisdom of the decision or to the ultimate 
disposition of the case (see: National Broadcasting Company v. United 
States (1943), 319 U. S. 190; American Broadcasting Company v. 
Federal Communications Commission (1951), 191 F. 2d 492). 

The court is not a superior and revising agency in the field. Its 
remand obligates the Commission to correct the mistakes of law but 
leaves it free to take such action as it deems meets the standards of 
“public convenience, interest, or necessity.”” (See Federal Communi- 
cations Commission v. Pottsville Broadcasting Company (1946), 309 
U. S. 134; Federal Communications Commission v. Allentown Broad- 
casting Corp. (1955), 349 U. S. 358.) 

In view of the foregoing it is clear that the Federal Communica- 
tions Act does not authorize the court to impose any real direction 
as to the ultimate disposition of a case by the Federal Communica- 
tions Commission. 

Nore 


Concerning the status of Judge Horace Stern with the Federal 
Communications Commission, the writer has been able to learn only 
that he was placed on the Register of Hearing Examiners at the 
Commission’s request, sometime last spring, for work as a hearing 
examiner ‘“‘when available.” While Jods Stern is on the civil 
service roster in this status, it seems that he is not an ordinary hear- 
ing examiner, and doubtless is to serve only on special cases, such as 
the Miami Channel 10 case, the only one he has been connected 


i This means sufficient evidence to support the decision when considered in ccnjunction with the evi- 
dence which detracts from the weight of the supporting evidence. 
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with since his appointment. Apparently, Judge Stern was brought 
in especially to.serve as the hearing examiner in the remand of the 
Miami Channel 10 case, and possibly also future cases of a like nature 
(i. e., cases involving public charges of misconduct in the hearings); 
he did not-serve- as the hearing examiner during the original hearing 
of this case. The reasons for the judge’s appointment were not 
given. 


The Cuarrman. We are sorry to keep you here so late. We had 
to conclude with this discussion this afternoon, and I think, as a 
matter of fact, each of you who has stayed here this late with the com- 


mittee indicates the important job, and the committee again thanks 
you for coming here. 


The committee is adjourned. 
(Whereupon, at 5:55 p. m., the committee was adjourned.) 


x 








